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Purpose

The aim of the Bill is to amend the Crimes Act 1961 (the Act) to abolish the partial defence of
provocation®.

The Bill as introduced is described in Bills Digest No 1704.

Main change to the Bill

No common law defence

The Select Committee has recommended that it should be made clear that as well as abolishing the
statutory defence of provocation, the Bill abolishes the defence " ... in so far as it has any effect as a
rule or principle of common law in New Zealand" (inserting New Clause 5 in the Bill).

! Crimes (Provocation Repeal) Amendment Bill, 2009 No 64-1, Explanatory note, General policy statement, p. 1
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http://www.parliament.nz/NR/rdonlyres/ACF62DCC-C921-4F90-935E-AD0255162D56/110123/1704CrimesProvocationGovernment3.pdf

Comment

The Select Committee stated in its Commentary: "We note that the codification of the partial defence
of provocation was a reflection of the existing common law partial defence. For the avoidance of
doubt, we recommend inserting new clause 5 to make it clear that the common law partial defence
would also be abolished by the bill. This would avoid the possibility of defence counsel relying on the
defence, so far as it has any effect as a principle of the common law of New Zealand, in cases of
culpable homicide"?.

The Crimes Act 1961 was a codification of the criminal law in New Zealand and was generally meant
to be a complete statement of the areas of the law that Act dealt with and to replace the previous law.

However Section 20 (headed: General rule as to justifications) of the Crimes Act 1961 provides as
follows:

Q) All rules and principles of the common law which render any circumstances a
justification or excuse for any act or omission, or a defence to any charge, shall remain in
force and apply in respect of a charge of any offence, whether under this Act or under any
other enactment, except so far as they are altered by or are inconsistent with this Act or any
other enactment.

(2) The matters provided for in this Part of this Act are hereby declared to be justifications
or excuses in the case of all charges to which they are applicable.

The common law still does have significant influence on New Zealand criminal law. For example,
under Section 20 of the Crimes Act 1961, the following non-statutory defences are available in New
Zealand: absence of mens rea (i.e. absence of the requisite intention); necessity; and absence of
fault®.
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2 Ibid., p. 2.
¥ Adams on Criminal Law, Wellington, Brooker's, 1992, CA20.01 and CA20.02.
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