Armed Forces Law Reform Bill

Government Bill

As reported from the Foreign Affairs, Defence and
Trade Committee

Commentary

Recommendation

The Foreign Affairs, Defence and Trade Committee has examined
the Armed Forces Law Reform Bill and recommends that it be
passed with the amendments shown.

Introduction

The Armed Forces Law Reform Bill makes amendments to the
Armed Forces Discipline Act 1971, the Courts Martial Appeals Act
1953, and the Defence Act 1990, and a number of consequential
amendments. The amendments are the result of areview of the New
Zedland military justice system conducted by the New Zealand
Defence Force, and are aimed at revising the system to take account
of changes in domestic and international human rights law, includ-
ing the New Zealand Bill of Rights Act 1990.

The bill makes major and far-reaching changes to New Zealand's
military justice system. These alterations were the subject of exten-
siveinternal consultation by the New Zealand Defence Force during
thereview period. Over four years detailed input was sought from all
members and all levels of the Armed Forces, including the Judge
Advocate General. We commend the legal staff of the New Zealand
Defence Force for their competence and professionalism in the
initiation and conduct of the review, and modernisation of the law.
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In our consideration of the bill we examined a range of issues
including special references to the Summary Appea Court; the role
of the Director of Military Prosecutions; the appointment of military
Judges; the establishment of a permanent Court Martial of New
Zedland; the right to legal representation at trial; and the role of the
Reconsidering Authority.

Form of the bill

We recommend that new Part 6A of the Armed Forces Discipline
Act be omitted and that those provisions be re-inserted in new Parts
4 to 6 of the bill, with a view to those parts being divided at the
committee of the whole House stage to form a separate bill, the
Court Martia Bill.

We were concerned that the numbering of the sectionsto be inserted
into the Armed Forces Discipline Act is cumbersome. Given the
possibility that the legislation could be used in critical and urgent
situations by Service members who are not legally qualified, we
consider that amendment is needed to make the hill easier to use.
The area of most concern is new Part 6A (Court Martial of New
Zedland) which would insert new sections 144 to 144ZZI into the
Armed Forces Discipline Act. Our recommendation would alow
these provisions, as a separate Act, to be re-numbered sequentially
using simple numbers, rather than being inserted into the Armed
Forces Discipline Act with unwieldy numbering.

If our recommendation is followed, a number of provisions that are
currently in the Armed Forces Discipline Act but not in the bill will
need to be included in the bill to ensurethat, asfar aspossible, al the
main provisions relating to the Court Martial appear in the same Act
of Parliament. Additional consequential anendments to the bill will
also be needed to achieve this compl eteness.

These recommended amendments would not remove the alphanu-
meric designation of provisionsin new Part 5 of the Armed Forces
Discipline Act. We consider that the numbering of those provisions
is reasonable and that they will be more accessibleif they remainin
the Armed Forces Discipline Act.

Armed Forces Discipline Committee

We recommend that the bill be amended to provide for an Armed
Forces Discipline Committee, which would produce guidelines on
sentencing principles and practice, and grounds for departure from



Commentary Armed Forces Law Reform 3

the guidelines. We also recommend that the Chief of Defence Force
be required to cause notice of every sentencing guideline to be
promulgated by Defence Force Orders. We further recommend that
in sentencing an offender under the Armed Forces Discipline Act,
the Court Martial be required to impose a sentence consistent with
any sentencing guidelines relevant to the offender’ s case, unless the
Court is satisfied that it would be contrary to the interests of justice
to do so.

The Armed Forces Discipline Committee would consider command
issues arising from trials by the Court Martial. Every report submit-
ted by asenior military member of the Court Martial under clause 38
of the bill would have to be laid before the committee at its next
meeting. The committee would also play a role similar to that
conferred on the Sentencing Council by the Sentencing Council Act
2007.

The Armed Forces Discipline Committee would be established and
chaired by the Chief of Defence Force, and would consist of the
Vice Chief of Defence Force, the three Chiefs of the individual
Services, the Commander Joint Forces New Zealand, the Judge
Advocate General, the Director of Military Prosecutions, and a
representative of the Armed Forces Defence Counsel Panel
appointed by the Judge Advocate General. The committee would be
required to meet at |east once every six months at the direction of the
Chief of Defence Force.

Amendments to clause 36

We recommend a number of amendments to clause 36 of the hill, as
follows.

Director of Military Prosecutions

We recommend that the bill be amended by omitting new section
1011 of the Armed Forces Discipline Act and substituting a new
section which provides that, in the exercise of functions, powers,
and duties under the Armed Forces Discipline Act, the Court Martial
Act, or the Courts Martial Appeals Act, the Director of Military
Prosecutions must act under the general supervision of the Solicitor-
General in the same manner and to the same extent as a Crown
Solicitor, except where such supervision generally or in any particu-
lar case would be inconsistent with the Armed Forces Discipline
Act, the Court Martial Act, or the Courts Martial Appeals Act.
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We consider that new section 101l in the bill is too prescriptive and
could place unintended and possibly unworkable obligations on the
Director of Military Prosecutions and the Solicitor-General. Amend-
ing the section to conform to the less prescriptive relationship
between the Solicitor-General and Crown Solicitors would aso
address the concern that the Solicitor-General should not have the
power, currently provided in new section 1011(2), to issue
instructions in particular cases.

We also recommend that new section 101H be amended by inserting
a provision for the avoidance of doubt that the proposed indepen-
dence of the Director of Military Prosecutions under subsection (1)
does not affect the command relationship between the Director and
any other member of the Armed Forces in respect of the Director’s
duties other than those provided for in new section 101E.

New section 101H(1) providesthat the Director of Military Prosecu-
tions is not subject to the control of the Minister of Defence or the
command of any other officer, including the Chief of Defence Force,
in exercising his or her functions, duties, and powers. However, in
view of the small scale of New Zealand’ s military justice system, it
is likely that the Director of Military Prosecutions would also hold
the appointment of Director General of Defence Legal Services. In
this context, the independence from command granted to the Direc-
tor of Military Prosecutions by new section 101H(1) might create
ambiguity as to the command relationship between the Chief of
Defence Force and the Director General of Defence Legal Services.
We therefore recommend that the bill be amended to make it clear
that this command relationship should not be affected.

Amendments to clause 37
We recommend the following amendments to clause 37 of the hill.

Withdrawal of election of trial by Court Martial

We recommend the bill be amended to provide that, if the accused
elects trial by the Court Martial, the disciplinary officer is not to
refer the charge to the Director of Military Prosecutions until 24
hours have elapsed following that election. We further recommend
that clause 16 of the bill be amended by inserting in section 69 of the
Armed Forces Discipline Act a new offence of improperly influenc-
ing or attempting to influence such an election.

Given the significance of the decision, a Service member who elects
trial by the Court Martial should have a 24-hour *cooling off”
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period after he or she has made that decision, before the charge can
be referred to the Director of Military Prosecutions. We consider it
important that the law prohibit any person, particularly the present-
ing officer, from improperly influencing or attempting to influence
the Service member’s election during this period or at any other
time.

Legal advice in respect of election of trial by Court Martial

We considered whether to omit the words “if it is reasonably practi-
cable to do so” in new sections 117D(1)(c) and 117M(1)(c) of the
Armed Forces Discipline Act. These provisions confer the right to
consult alawyer in respect of the accused’ s election of trial by Court
Martial or summary trial, and we were concerned that an accused
person might not receive adequate legal advice to make such a
decision.

While we believe it is important for an accused person to have
access to legal advice in respect of this significant decision, we
realise that in some situations during military operations it may not
be possible to obtain legal advice, but in the interests of discipline, a
trial must nevertheless take place. However, subject to this excep-
tion, we would not wish to see this measure used, as we consider it
inappropriate in normal peacetime circumstances.

Amendments to clause 38
We recommend a number of amendments to clause 38 of the hill.

Special references to the Summary Appeal Court

We recommend the bill be amended to provide that any person,
including the person convicted, may petition the Judge Advocate
General to refer a conviction, punishment, or order recorded by a
disciplinary officer to the Summary Appeal Court.

The post-trial process under the bill will change from areview to an
appellate system. This is necessary to ensure consistency with
section 25(h) of the New Zealand Bill of Rights Act 1990. Under
new section 114 of the Armed Forces Discipline Act, the accused
must be assigned a defending officer, who will be an officer or non-
commissioned officer who holds a certificate of competency in those
duties. It will be part of that officer’s duties to advise the accused
person of their appea rights. Under new section 1175(4) of the
Armed Forces Discipline Act, if a Service member isfound guilty of
an offence, the disciplinary officer must notify the member of his or
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her right to appea to the Summary Appeal Court. If a Service
member wishesto appeal, he or shewill be entitled to legal aid under
the Armed Forces Legal Aid Scheme.

We consider that these proposed reforms are more consistent with
the New Zealand Bill of Rights Act and more efficient than the
current provisions. There would be ample assistance and advice
available to any Service member who considers that he or she has
not had a fair hearing or outcome. On the other hand, it is acknow-
ledged that from time to time a miscarriage of justice may occur, yet
for some reason the Service member in question may not appeal. For
this reason, new section 128 of the Armed Forces Discipline Act
provides the Judge Advocate General with an unfettered ability to
refer such cases to the Summary Appeal Court.

If anyone becomes aware of such an injustice, it will be possible
under the bill for that person to refer the case to the Judge Advocate
General. Thiswould include the potential for a defending officer to
refer a case which he or she considers had resulted in a miscarriage
of justice, although the accused did not wish to appeal.

Appointment of Judges of the Court Matrtial

We recommend that the bill be amended to provide that all Judges of
the Court Martial are appointed in the same manner as the Chief
Judge, under clause 126, and that all Judges enjoy the same protec-
tion from removal from office as the Chief Judge and Deputy Chief
Judge under clause 128.

This amendment gives more consideration to the constitutional
value of the separation of powers and the “checks and balances”
between Judges. It is also desirable that al judicial appointments to
the Court Martial be subject to the external scrutiny involved in a
vice-regal appointment. The proposed terms of appointment and
tenure of military Judges are consistent with the practice in the
Commonwealth jurisdictions with which New Zealand has most in
common: the United Kingdom, Australia, and Canada.

Delegation of functions, duties, and powers

We recommend that the bill be amended to provide that the Chief
Judge may delegate to the Registrar the power to assign a Judge for
any proceeding of the Court Martia, the Summary Appea Court, or
the Reconsidering Authority. We also recommend that new section
101J be amended to provide that the Director of Military Prosecu-
tions may delegate his or her functions, duties, and powersonly to a
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person who is qualified for appointment as the Director of Military
Prosecutions in terms of new section 101D(2).

We were concerned at the breadth of these two powers of delegation
inthebill. Under the bill, the Chief Judge of the Court Martial would
be able to delegate to the Registrar all the Chief Judge’s functions,
duties, and powers. This power is broad enough to authorise the
delegation of the Chief Judge’'s power to preside at a trial and to
appoint Judges. We were also concerned to note that new section
101J authorises the Director of Military Prosecutions to delegate all
his or her functions, duties, and powers to an officer who is a
barrister and solicitor, but who does not have the experience
required for an appointment as Director of Military Prosecutions
under new section 101D(2)(b). Our recommended amendments
address these considerations.

Freedom of information

We recommend that a new clause 147 be added to the bill to provide
that no information about the way in which amilitary member, inthe
course of any proceedings before the Court Martial, conducted him-
self or herself as a member of the Court, or performed his or her
functions or duties in that capacity may be taken into account in any
decision affecting the military member’ s promotion, posting, or any
other matter affecting his or her career.

We were concerned that new section 144ZD restricts too severely
the ability of personsto disclose information about, or report on, the
conduct of military members of the Court Martial. For example, the
Judge may have a legitimate reason to report on such conduct. The
provision was intended to provide one of the statutory guarantees of
the independence of the Court Martial, bearing in mind that the
military members of the Court Martia are officers and warrant
officers under the command of senior officerswho may be perceived
to have a stake in the outcome of a particular trial. We consider that
the new clause we have recommended achieves this objective with-
out unduly fettering freedom of expression.

Inspector of Service Penal Establishments

We recommend that the bill be amended by the addition of a new
clause 192 which provides that the Registrar of the Court Martial is
the Inspector of Service Penal Establishmentsfor the purposes of the
Crimes of Torture Act 1989. This recommendation would necessi-
tate a consequential amendment to the Crimes of Torture Act 1989,
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that paragraph (d) of the definition of National Preventive Mecha-
nism in section 16 be repealed and replaced by a new paragraph (d)
which provides “the Inspector of Service Pena Establishments”
may be designated as a National Preventive Mechanism.

New Zealand ratified the Optional Protocol to the Convention
against Torture and other Cruel, Inhuman, or Degrading Treatment
or Punishment on 14 March 2007, and the protocol came into force
on 13 April 2007. New Zealand's obligations under the protocol
have been incorporated into domestic law by the Crimes of Torture
Amendment Act 2006. The protocol provides for international and
domestic monitoring of compliance with the convention. Thismoni-
toring will include all places where persons are imprisoned or
detained, including the Services Corrective Establishment at Burn-
ham Military Camp, and potentially any unit detention quarters.

The domestic monitoring agencies are known as National Preven-
tive Mechanisms, and are designated by the Minister of Justice
under section 26 of the Crimes of Torture Act 1989. They include
the Ombudsmen, the Police Complaints Authority, and the Child-
ren's Commissioner. The Central National Preventive Mechanism,
which is the Human Rights Commission, coordinates the activities
of the others. The National Preventive Mechanism for the Services
Corrective Establishment and other detention quarters consists of
visiting officers appointed under the Armed Forces Discipline Act
and Defence Force Orders (Discipline) for the Operation of the
Detention Quarters in New Zealand. The visiting officer who per-
forms this role is the Registrar in the Office of the Judge Advocate
General. However there is scope under the current legislation for the
Chief of Defence Force to appoint an officer who is not independent.
We consider that the role should be reserved in statute to an Inspec-
tor of Service Penal Establishments, which role is conferred on the
Registrar of the Court Martial.

Hearing of appeals on the papers

We recommend that the bill be amended to providein clause 38 that,
if the appellant presents hisor her case in writing under new section
139(1), the Summary Appeal Court may hear the appeal on the
papers. In clause 109, we recommend that a new section 24A be
inserted into the Courts Martial Appeals Act, making an equivalent
provision to new section 129 of the Armed Forces Discipline Act.
We further recommend the addition of new clause 101A, which
amends section 12 of the Courts Martial Appeals Act to provide that,
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if the appellant presents his or her case in writing, the Court Martial
Appeal Court may hear the appeal on the papers.

New section 139(1) of the Armed Forces Discipline Act provides
that an appellant to the Summary Appea Court may have his or her
case presented orally, rather than in writing. The intention underly-
ing this provision isto permit the appellate courts to hear appeals on
the papers, if the appellant consents. However, this intention is not
as clearly expressed by the existing provisions as it is in respect of
references to the Summary Appeal Court by the Judge Advocate
Genera under new section 129(2) of the Armed Forces Discipline
Act. The proposed amendment will express this intention more
clearly.

Provisions relating to absconding from balil

We recommend the amendment of the various clauses of the bill that
deal with bail, to add provisions equivalent to section 58(2) and (3)
of the Bail Act 2000, providing that a person who is arrested must be
brought before a Judge of the Court that issued the arrest warrant, or
the Judge Advocate General (as the case may be) as soon as pos-
sible. We also recommend that in any such case, the Judge, on being
satisfied that the person had absconded or was about to abscond or
has contravened or failed to comply with any condition of bail, must
reconsider the question of balil.

The current provisionsin the bill relating to bail provide that a Judge
of either of those Courts may issue an arrest warrant for a person
who has been released on bail, if the Judge is satisfied that the person
is an absconder or has failed to comply with a bail condition.
However, there are no provisions in the current bill specifying what
action is to be taken once such a warrant has been executed.

Media freedom

We were concerned that the bill as introduced removed the current
provision in the Armed Forces Discipline Act that allows media
access to courts-martial under section 131(4). We therefore recom-
mend that this right be included in the bill.

We recommend that a new clause 151 be inserted, providing that an
order to exclude an accredited news media reporter under clause
151(2)(c) may be made only on the grounds set out in clause
151(1)(a), specifically, that the disclosure of the information would
or might be " directly or indirectly useful to the enemy or any foreign
country” or “might otherwise be harmful to New Zealand”.
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We also recommend that clause 38 of the bill be amended similarly
in respect of new section 138 of the Armed Forces Discipline Act, as
it applies to the Summary Appeal Court.

Other amendments

Negligent performance of duty

We recommend that new sections 73(1)(c) and (d) and 73(3)(c) and
(d) of the Armed Forces Discipline Act be amended to include
reference to a Service order, training, or duty. Thisisto clarify that
the bill places upon the prosecution the burden of proving the exis-
tence of the duty in question by means of an order, training, or
custom.

Rank of chaplains

We recommend that the bill be amended to provide that, for the
purposes of Part 5 of the Armed Forces Discipline Act, a chaplain
Class | isdeemed to hold the rank of captain in the Navy, colonel, or
group captain; a chaplain Class Il is deemed to hold the rank of
commander, lieutenant colonel, or wing commander; a chaplain
Classll1 isdeemed to hold the rank of lieutenant commander, major,
or squadron leader; and a chaplain Class IV is deemed to hold the
rank of lieutenant in the Navy, captain in the Army, or flight
lieutenant.

These amendments are necessary as chaplains in the Armed Forces
do not hold ranks, but are assigned Classes|, I, I11, or IV, which are
recognised for certain purposes as equivalent to particular officer
ranks. Given that chaplains are to be subject to summary jurisdiction
under the bill, it is necessary to define the equivalent ranks.

Empowering provision for the rules of procedure

We recommend the following amendments to the bill to improve
and clarify clause 44, new section 150 of the Armed Forces Disci-
pline Act, which is the empowering provision for the rules of
procedure.

A new paragraph should be added authorising the making of rules of
procedure providing for adequate disclosure to be made to the
accused or appellant in connection with a proceeding before a mili-
tary tribunal.
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A new paragraph should be added to provide that the rules of
procedure may also authorise the Chief of Defence Force to pre-
scribe information, documents, and forms for any provision of the
Act or the rules of procedure. The form-making function in the
military justice system has long been held by the Chief of Defence
Force and the resultant flexibility is considered desirable.

Paragraph (g) should be amended to authorise rules of procedure for
the authentication, storage and control of, and access to, the records
of proceedings before disciplinary officers.

Other matters

Waiver of right to legal representation

Under the provisions of the hill, if an accused Service member is
facing the imposition of atrue pena consequence, he or she will be
offered the right to elect tria by the Court Martial, and will be
advised of the legal consequences of electing summary trial by a
disciplinary officer, having been given the right to trial by the Court
Martial. Under the bill, the accused will be deemed to have irrevoca-
bly waived, in relation to the charge, his or her right to legal repre-
sentation if he or she elects summary trial. Neither will the accused
have this right if a true penal consequence is not going to be
imposed. Some submitters expressed concern that the requirements
of natural justice might dictate in some circumstances that a person
should have legal representation, and argued that the bill should
entitle the accused to legal representation at the summary tria or, at
the very least, to legal representation if the disciplinary officer
considers it necessary for afair trial.

We consider that the bill balances the vital element of fairness and
the need to maintain discipline in the Armed Forces efficiently and
promptly, particularly during operational service. We have been
advised that the provisions in question are consistent with the New
Zedland Bill of Rights Act 1990, and therefore do not recommend
any amendments to them.

Reconsidering Authority

A submission recommended that the Reconsidering Authority
should follow the provisions of the Parole Act 2002 when reconsid-
ering sentences of imprisonment (as distinct from detention at the
Services Corrective Establishment). We understand that the recon-
sideration of imprisonment under the Armed Forces Discipline Act
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is not linked to the law relating to parole for a number of reasons,
and accordingly do not recommend that this provision be amended.

Like the current provisions relating to reconsidering authorities in
the Armed Forces Discipline Act, new section 152(1) of the Act
provides that the Reconsidering Authority must reconsider every
sentence of six months or more imprisonment imposed by the Court
Martial, and may reconsider any other sentence of imprisonment
imposed by the Court Martial. New section 152(2) of the Armed
Forces Discipline Act requires the Reconsidering Authority to
reconsider every such sentence of imprisonment at least once every
six months while the sentence is being served. At each reconsidera-
tion, the Authority has the power under new section 158 to remit all
or part of the remaining sentence.

In contrast, a civilian prisoner is eligible for parole under section
20(1) of the Parole Act 2002 only if he or sheis serving a sentence of
two or more years imprisonment, or a sentence of indeterminate
length. Under section 21 of the Parole Act, the Parole Board is
obliged to consider a prisoner for parole only once every 12 months
after the prisoner becomes dligible for parole. Under the current
provisions, then, military prisoners would receive earlier and more
frequent consideration than their civilian counterparts do under the
Parole Act.

The law currently recognises that a different approach is warranted
because amember of the Armed Forces may be sentenced to impris-
onment for aserious offence which has no equivalent in civilian law.

Section 7(2) of the Parole Act provides that one of the principles
guiding the Board' s decisionsis that offenders must not be detained
any longer than is consistent with the safety of the community, and
that they must not be subject to release conditions or detention
conditions that are more onerous, or last longer, than is consistent
with the safety of the community. This principleis not the governing
consideration in a military context. Members of the Armed Forces
are often called upon to place themselves in harm’s way in the
course of their service. A Service member who commits an offence
such as desertion on active service will seldom be a danger to the
New Zealand community once returned to New Zealand. However,
if it is seen that a person who desertsfrom aforeign battlefield is sent
home and then released shortly after being sentenced to imprison-
ment by the Court Martial, this may send an inappropriate message
to those members of the force who are left to continue combat
operations. Home detention is not appropriate in a military context
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for much the same reasons. To maintain proper order and discipline,
the Armed Forces Discipline Act needs to reserve severe penalties
for such offences. the Act provides that military prisoners serving
sentences for such offences will not be released early except by
military authority, taking into account the effect of such arelease on
the discipline of the forces.

Minor amendments

Withdrawal of election of trial by Court Martial

We recommend an amendment to provide that rules of procedure
may be made relating to the withdrawal of elections to be tried by
Court Martial. This is necessary to provide adequate authority for
the rules of procedure.

Transitional provisions

We recommend that the bill be amended to clarify that, if an accused
person elects or is remanded for trial by Court Martial under the
Armed Forces Discipline Act before the commencement of the hill,
or under clause 83 of the bill, the charge must be referred to the
Director of Military Prosecutions and may be dealt with under the
new law.

Miscellaneous amendments

We recommend that in clause 4(13) the words “ or section 27 of the
Defence Act 1990” be added to the definition of Defence Force
Orders, to reflect the fact that such orders are made under both the
Armed Forces Discipline Act and the Defence Act.

We recommend that new section 1170(2)(e) in clause 37 be
replaced by new section 1170(2A), which provides that, after com-
plying with subsection (2), the disciplinary officer must read aloud
any statement that he or she has decided to admit in evidence on
behalf of the accused. This amendment is necessary as the current
provision may compromise the accused person’s right to refrain
from giving evidence.

We recommend that new section 117ZH of the Armed Forces Disci-
pline Act inserted by clause 37 be amended to provide that the
Director of Military Prosecutions may still act in the same manner as
required under subsection (1) if the accused withdraws his or her
election to be tried by Court Martia after the charge has been
referred to the Director of Military Prosecutions.
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We recommend that new section 137(3)(b) of the Armed Forces
Discipline Act, inserted by clause 38 be amended by omitting the
words “rules of procedure” and substituting *“ Judge” for the sake of
clarity.

We also recommend that new section 144ZF of the Armed Forces
Discipline Act inserted by clause 38 of the bill be amended to clarify
that atrial in the Court Martial may proceed in the absence of the
accused person if the accused misbehaves, in line with section 376
of the Crimes Act 1961.

We recommend the addition through clause 75(3) of a new subpara-
graph in section 205(1)(c) of the Armed Forces Discipline Act
which authorises the making of regulations providing for the pay-
ment of fees and allowances to counsel appointed to assist a court of
inquiry under new section 200B(3) of the Act. This is necessary as
there may not always be enough regular force legal officers to
perform this function and it may be necessary to appoint private
practitioners from the territorial force.

We recommend that section 25 of the Courts Martial AppealsAct in
clause 110 of the bill be amended to permit the Director of Military
Prosecutions to require that matters decided under that section by a
single judge of the Court Martial Appea Court be referred for
determination by the full court.

We recommend that new clause 110A be inserted into the hill,
amending section 26(1) of the Courts Martial Appeals Act by delet-
ing ** Judicature Amendment Act 1930” and substituting *“ Judicature
Act 1908, to include amendments to the latter Act which have yet
to be reflected in the Courts Martial Appeals Act.

In Schedule 2 Part 2, we recommend that the amendment to the
Armed Forces Discipline (Lega Services Fees and Allowances)
Regulations 1991 be omitted, because the amendment mentioned
there will be effected by regulations made under the bill.

We recommend amendments to the bill to clarify that the provisions
of the Evidence Act 2006 that relate to atrial before ajury, apply to
proceedings of the Court Martial.
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Appendix

Committee process

The Armed Forces Law Reform Bill was referred to the committee
on 15 March 2007. We advertised for submissions in all the major
national daily papers. The closing date for submissions was 4 May
2007. We received and considered four submissions from interested
groups and individuas, we heard two submissions. We also con-
sidered a paper by the Legislation Advisory Committee.

We received advice from the New Zealand Defence Force.
Committee membership

Dianne Y ates (Chairperson)

Dr Wayne Mapp (Deputy chairperson)
Taito Phillip Field

Tim Groser

John Hayes

Keith Locke

Hon Murray McCully

H V Ross Robertson

Hon Paul Swain







Armed Forces Law Reform
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Martial and charge must be referred to Director

of Military Prosecutions in certain

circumstances
Other matters relating to pleas
Procedure following mixed pleas 55
Change or amendment of plea 55
Investigation following plea of not guilty
Procedure following plea of not guilty 56
Disciplinary officer must determine whether 56

primafacie case is made out after hearing of
evidence in support of charge
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matters

Limits on application of section 183: evidence of cus- 214
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Seal
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Chief Judge may delegate functions, duties, or powers to 218
Deputy Chief Judge or Registrar
Appointment of Registrar, clerks, and other of®cers of
Court Martial
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Attendance of clerk, etc, at sittings of Court Martial
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Delegation by Registrar
Registrar may delegate functions, duties, or powers to 220
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199

Consequential amendments

Consequential amendments to other enactments 222
Schedule 1 223
New Schedules 4 and 5 of principal Act substituted

Schedule 2 227

Consequential amendments to other enactments
Schedule 3 238

Consequential amendments to other enactments
Schedule 4 240

Alternative offences under 1971 Act of which accused
may be convicted by Court Martial

Schedule 5 243
Consequential amendments to other enactments

The Parliament of New Zealand enacts as follows:

4
)

)

Title
This Act is the Armed Forces Law Reform Act 2007,

Commencement

This Act comes into force on a date to be appointed by the
Governor-General by Order in Council; and 1 or more orders
may be made appointing different dates for different
provisions.

Part 1
Armed Forces Discipline Act 1971

Principal Act amended
This Partamends the Armed Forces Discipline Act 1971.

Amendments to preliminary provisions of principal Act

Interpretation
Section 2(1) is amended by repealing the definitions of con-

10

vening of®cer deal summarily with, of®cer exercising 15

summary powers reviewing authority, and try summarily .

Section 2(1) is amended by repealing the definition of com-
manding of®cerand substituting the following definition:

“commanding of®cer—

17
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)

(4)

18

“(a)

means—

“()

“(ii)
“ (i)

“(iv)

“(v)

“(vi)

an officer for the time being appointed or
authorised to be a commanding officer for the
purposes of this Act by a superior commander:
an officer who is named as a commanding officer
under section 16:

the officer who is in command of one of Her
Majesty’s New Zealand ships in commission
(other than a tender or a boat):

the officer who is in command of one of Her
Majesty’s New Zealand naval establishments in
commission:

the officer who isin command of a ship declared
by the Chief of Defence Force, the Chief of Navy,
the Chief of Army, or the Chief of Air Forceto be
a service ship:

the officer who is in command of a battalion or
regiment:

“(vii) an officer of a force of another State that is

declared to be serving together with a New
Zealand force under section 23B of the Defence
Act 1990, who is for the time being appointed or
authorised to be a commanding officer for the
purposes of this Act by a superior commander;
but

“(b) does not include any midshipman or officer cadet or
chaplain”.

Section 2(1) isamended by repealing the definition of compe-
tent service authority and substituting the following
definition:
“competent service authority—

means every superior commander; and

includes any officer, not below the rank of lieutenant-
commander in the Navy, major in the Army, or squad-
ron leader in the Air Force, appointed as a competent

“(a)
“(b)

“(0)

service authority by a superior commander; but

does not include any chaplain”.

Section 2(1) is amended by repealing the definition of court-
martial and substituting the following definition:

10
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(5)

(6)

(7)

(8)

(9)

“Court Martial means the Court Martial of New Zealand

established under (section 149 section 120 of the Armed Forces Law
Reform Act 2007.

Section 2(1) isamended by repealing the definition of detach-
ment commanderand substituting the following definition:

“detachment commander—

“(a@) in relation to the Navy, means an officer who is for the
time being posted, or authorised by his or her com-
manding officer to be, in command of—

“(i) atender or boat; or

“(iil) a body of persons stationed or employed at a
distance from the ship or establishment to which
they belong; and

“(b) in relation to the Army and the Air Force, means an
officer who isfor the time being authorised by hisor her
commanding officer to act as detachment commander
of a part of a unit stationed or employed at a distance
from its unit headquarters; but

“(c) does not include any midshipman or officer cadet or
chaplain”.

Section 2(1) is amended by repealing the definition of

detaineeand substituting the following definition:

“detaineemeans a person under a sentence that includes the

punishment of detention imposed under this Act by the Court

Martia or a disciplinary officer”.

The definition of is liable in section 2(1) is amended by
omitting *“court-martial” and substituting “the Court
Martial”.

Section 2(1) is amended by repealing the definition of presi-
dent and substituting the following definition:

“president means the president of a court of inquiry”.

Section 2(1) isamended by repealing the definition of provost
of®cerand substituting the following definition:

“provost of®cer—

“(a) means a provost marshal, assistant provost marshal, or
other officer of the Navy, the Army, or the Air Force
duly appointed to exercise the functions conferred by
this Act on a provost officer; and

19
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“(b) includes a person duly attached or lent as a provost

“(0)

officer to, or seconded for service or appointed for duty
as aprovost officer with, any part of the Armed Forces,
but

does not include any midshipman or officer cadet or
chaplain”.

(10) The definition of service prisonerin section 2(1) is amended
by omitting “a court-martial” and substituting “the Court
Martial”.

Section 2(1) is amended by repealing the definition of supe-
rior commander and substituting the following definition:
“superior commander—

(11)

20

“(a)

means any of the following:

“(i) the Chief of Defence Force; or

“(ii) the Vice Chief of Defence Force; or

“(iii) the Chief of Navy; or

“(iv) the Chief of Army; or

“(v) the Chief of Air Force; or

“(vi) the Commander Joint Forces New Zealand; or

“(vii) an officer who is not below the rank of captainin
the Navy, colonel in the Army, or group captain
in the Air Force and who is appointed by any of
the officers referred to in subparagraphs (i) to (vijo
act asadisciplinary officer under Part 5in respect
of charges against officers who—

“(A) are not below the rank of lieutenant com-
mander in the Navy, major in the Army, or
squadron leader in the Air Force; and

“(B) are under his or her command; and

“(C) hold arank at least 2 grades below his or
her own rank; or

“(viii) an officer of a force of another State that is

declared to be serving together with a New
Zedland force under section 23B of the Defence
Act 1990 who is not below the relative rank of
captain in the Navy, colonel in the Army, or
group captain in the Air Force and who is
authorised by the Chief of Defence Force to act
as adisciplinary officer under Part 5in respect of
charges against other officers who—
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(12)

(13)

“(A) are not below the rank of lieutenant com-
mander in the Navy, major in the Army, or
squadron leader in the Air Force; and

“(B) are under his or her command; and

“(C) hold arelative rank at least 2 grades below
his or her own rank; but

“(b) does not include a commanding officer or chaplain”.
Section 2(1) is amended by repealing the definition of supe-
rior of®cer and substituting the following definition:
“superior of®cer in relation to any member of the Armed
Forces,—

“(d) meansanother member holding ahigher rank (not being
an honorary rank); and

“(b) includes another member of equal rank (except an hon-
orary rank) who is entitled to exercise powers of com-
mand over him or her; but

“(c) does not include,—

“(i) for the purposes of sections 35, 36, and 38, a
midshipman or an officer cadet except if, in the
course and for the purposes of the training he or
she is undergoing or the instruction he or she is
receiving, he or sheisposted to anaval ship or he
or sheisauthorised in writing by his or her com-
manding officer to exercise powers of command:

“(ii) for the purposes of section 38, a chaplain”.

Section 2(1) isamended by inserting the following definitions
in their appropriate alphabetical order:

“Authority means the Reconsidering Authority established
under section 151

“Chief Judge means the Chief Judge of the Court Martial
(appointed undesection 144D

“Defence Force Ordersmeans orders issued under section
206 of this Act or section 27 of the Defence Act 1990
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New (unanimous)

“Deputy Chief Judge means a Deputy Chief Judge of the
Court Martial

“Director of Military Prosecutions means the person
appointed under section 101D
|

“disciplinary of®cer—

“(a) means any officer who exercises the summary powers
of discipline under Part 5 but
“(b) does not include any chaplain

New (unanimous)

“Discipline Committee means the Armed Forces Discipline
Committee established under section 160
|

“Judge—
“(@ means a Judge of the Court Martial; and
“(b) includes the Chief Judge and a Deputy Chief Judge

“lawyer means a person who holds a current practising certif-
icate as a barrister or as a barrister and solicitor

“member of the Court Martial means a Judge or a military
member

“military member, in relation to the Court Martial, means an
officer or awarrant officer who is assigned by the Registrar of
the Court Martial to be a member of that Court

“military tribunal means any of the following:
“(@) adisciplinary officer:

“(b) the Summary Appea Court:

“(c) the Court Martia

Struck out (unanimous)

“Registrar,—

“(@) in relation to the Summary Appea Court, means the
Registrar of the Summary Appeal Court:

“(b) inrelation to the Court Martial, means the Registrar of
the Court Martial
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New (unanimous)
| |
“Registrar means the Registrar of the Summary Appeal
Court
| |

Struck out (unanimous)
| | 1
“serious offence except in section 164, has the meaning

given by section 144P(1)
L ]

“subordinate commandermeans an officer to whom all or
any of the powers to act as a disciplinary officer have been
delegated under section 106

Struck out (unanimous)
| 1
“substitute military member has the meaning given by

section 144V (4)
L ]

“Summary Appeal Court meansthe Summary Appeal Court
of New Zealand established under section 118

(14) Section 2 is amended by adding the following subsections:

“(4) InthisAct, areferenceto therelationship between rank grades
is a reference to the relationship that is to be regarded as
existing between those rank grades as prescribed under
section 17 of the Defence Act 1990.

New (unanimous)
[ |
“(4A) Inthis Act, areference to this Act includes, unless the con-
text otherwise requires, a reference to Parts 4 to 6 of the Armed
Forces Law Reform Act 2007

“(4B)In this Act, a reference to counsel for an accused includes,
unless the context otherwise requires, areference to amember
of the Armed Forces who undertakes the defence of an
accused in the Court Martial.

| |

“(5) If acharge against a person in respect of an offence is tried
summarily, or otherwise dealt with, under Part 5 or(6) 5A the
following paragraphs apply for the purposes of references in
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5

(1)

this Act to conviction, acquittal, sentence or passing sentence,

or to any related expressions:

“(@) if adisciplinary officer finds the accused guilty on the
charge, that must be treated as a conviction:

“(b) any punishment imposed by adisciplinary officer, or by
the Summary Appea Court, must be treated as a sen-
tence passed by the officer or Summary Appeal Court:

“(c) if adisciplinary officer dismissesthe charge or findsthe
accused not guilty on the charge, or the Summary
Appeal Court directs a finding of not guilty of having
committed the offence to be entered, that must be
treated as an acquittal.”

Special provisions relating to the interpretation, etc, of
Part 2

Section 3 isamended by repealing subsection (1A) and substi-
tuting the following subsection:

“(1A) The following provisions of the Sentencing Act 2002 apply

(2)

24

to proceedings under this Act and to proceedings on appeal

from any decision under this Act:

“(a) section 6 (which provides that penal enactments are not
to have retrospective effect to the disadvantage of an
offender):

“(b) sections 102 to 104 (which relate to the sentencing of
offenders convicted of murder).”

Despite subsection (1) section 104 of the Sentencing Act 2002
does not apply to the sentencing of an offender under this Act
if the offender is sentenced on or after the commencement of
this section for the crime of murder committed before that
commencement.

Amendments to Part 1 (jurisdiction) of principal Act

Section 7 repealed
Section 7 is repealed.

Members of other forces attached to Armed Forces
under section 23A of Defence Act 1990

Section 9 is amended by adding the following subsection as
subsection (2):
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“(2) However, the Governor-General may, by Order in Council,—

(1)

(2)

10

(1)

“(a) exempt all or any class of the persons specified in sub-
section (1)from all or any of the provisions of this Act;
or

“(b) modify any of the provisions of this Act so far as they
relate to all or any class of the persons specified in
subsection (1)’

Spies, etc

Section 13 isamended by repealing paragraphs (a) and (b) and

substituting the following paragraphs:

“(@) until the charge against that person is, on investigation,
dismissed by a disciplinary officer; or

“(b) until the disciplinary officer finds that person not guilty
on the charge; or

“(ba) until that person is acquitted by the Court Martial; or”.

Certain civilians closely associated with Armed Forces

subject to this Act

Section 16(7)(d) is amended by omitting “ or dealt with sum-

marily” and substituting **, or otherwise dealt with, under Part

5",

Section 16(7) is amended by repealing paragraphs (e) and (f)

and substituting the following paragraphs:

“(e) if adisciplinary officer finds an accused guilty of a
charge, he or she must not record a finding until the
accused has been given the right to elect trial by the
Court Martial and, if the accused so elects,—

“(i) afinding must not be recorded; and
“(ii) the officer must take the steps that are necessary
to have the charge tried by the Court Martial:

“(f) the amount of compensation that any such person may
be ordered to pay under section 86 must not exceed
$1,000, whether the order is made by the Court Martial
or adisciplinary officer:”.

Certain persons sentenced under this Act to remain
subject to this Act

Section 17(1) is amended by repealing paragraph (a) and
substituting the following paragraph:
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)

11

12
1)
“(1)

“(a) issentenced to aterm of imprisonment or detention by
the Court Martial or to aterm of detention by adiscipli-
nary officer; and”.

Section 17(2) is amended by repealing *“a court-martial” and

substituting *“the Court Martial”.

Trial and punishment of person who has ceased to be
subject to this Act

Section 18 is amended by omitting ““court-martial” in each
place where it appears and substituting in each case “the
Court Martial”.

Limitation of time within which charges may be dealt
with summarily or tried under this Act

Section 20 is amended by repealing subsection (1) and substi-
tuting the following subsections:

A charge aleging that a person has committed an offence
against this Act may be tried summarily, or otherwise dealt
with, under Part 50r tried by the Court Martial only if it isso
tried or dealt with, or referred to the Director of Military
Prosecutions, within 3 years after the alleged commission of
the offence.

“(1A) Subsection (1)s subject to subsections (2) to (6).”

(2)
3)

(4)

()

(6)

26

Section 20(2) is amended by omitting “ or other civil prison”.
Section 20(4) and (6) are amended by omitting “ court-mar-
tial” and substituting in each case “the Court Martial”.
Section 20(4) is amended by repealing paragraph (a) and
substituting the following paragraph:

“(@) thechargeisreferred to the Director of Military Prose-

cutions within 6 months after the person ceased in fact
to be subject to this Act; or”.

Section 20(5) is amended by omitting “or dealt with summa-

rily under this Act or be tried by court-martial” and substitut-

ing “, or otherwise dealt with, under Part 5or be tried by the

Court Martial”.

Section 20(5) is amended by repealing paragraph (a) and

substituting the following paragraph:

“(a) the person is so tried or dealt with or the charge is
referred to the Director of Military Prosecutions within

10

15

20

25

30

35



Armed Forces Law Reform Part 1 cl 13

13
1)
)

©)
“(3)

“(4)

“(59)

6 months after the person ceased to be so employed,;

or.

Person may not be tried under this Act and under the
civil law in respect of same act or omission

Section 21(1)(a) and (c) are amended by omitting “a court-
martial” and substituting in each case *“the Court Martial”.

Section 21(1)(b) is amended by omitting “an officer exercis-
ing summary powers’ and substituting “a disciplinary
officer”.

Section 21 is amended by repealing subsections (3) and (4)

and substituting the following subsections:

Subsection (4)applies if, whether in New Zealand or else-

where, a person—

“(@) hasbeen acquitted or convicted by a competent court of
ordinary criminal jurisdiction, or by a court-martial or
other military tribunal of the armed forces of another
State, of an offence against alaw in force in the country
or place in which that court, court-martial, or tribunal
has jurisdiction; or

“(b) has had an offence taken into consideration by that
court, court-martial, or tribunal in sentencing him or her
for another offence; or

“(c) has been found by that court, court-martial, or tribunal
to be unfit to stand trial in relation to an offence and the
proceedings against that person in the course of which
the finding was made have been stayed.

The person must not subsequently be charged before the Court
Martial or before adisciplinary officer with an offence against
this Act that is substantially the same as—

“(a) the offence of which he or she was acquitted or con-
victed; or

“(b) the offence that was taken into consideration; or

“(c) the offence that was the subject of the stayed
proceedings.

For the purposes of this section,—

“(a) areference to an offence that is substantially the same
as another offence is areference to an offence of which
the accused could have been convicted, under this Act
or otherwise, on the same facts:
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“(b)
“(c)
“(d)
“(e)
14

113 22

“(1)

28

a reference to a person having been convicted by the
Court Martial includes areferenceto a person in respect
of whom that Court found the charge proved but did not
convict him or her:

a reference to a person having been convicted by a
competent court of ordinary criminal jurisdiction or by
a court-martial or other military tribunal of the armed
forces of another State includes a reference to a person
in respect of whom that court, court-martial, or tribunal
found the charge proved but did not convict him or her:
aperson must not be considered to have had an offence
taken into consideration if the sentence passed on him
or her is subsequently quashed, or if the decision to take
the offence into consideration has been annulled by an
appellate court:

a person is deemed to have been found guilty of an
offence by a disciplinary officer even if the finding
made by that officer has been quashed or the punish-
ment imposed and any order made by the officer was
quashed or varied on appeal.”

New section 22 substituted
Section 22 is repealed and the following section substituted:

Persons cannot be tried under this Act for offences
already disposed of
This section applies if—

“(a)

“(b)

“(c)

“(d)

“(e)

a person has been charged with having committed an
offence against this Act and the charge was, on investi-
gation, dismissed, or he or she was acquitted or found
guilty of the offence by a disciplinary officer; or

a person has been acquitted or convicted of an offence
by the Court Martial; or

aperson has had an offence taken into consideration by
the Court Martia in sentencing him or her for another
offence; or

the proceedings against a person who was charged with
having committed an offence against this Act have been
stayed under section 101G or

a person who was charged with having committed an
offence against this Act has been found to be unfit to
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“(2

“(3)

15

stand trial and the proceedings against that person in the
course of which the finding was made have been stayed.

A subsequent charge alleging that the person committed the
offence disposed of in the manner referred to in subsection (1)
must not be tried by the Court Martial or tried summarily, or
otherwise dealt with, under Part 5

For the purposes of this section,—

“(a) if aperson was convicted of an offence by the Court
Martia or found guilty of an offence by a disciplinary
officer and the conviction or finding was quashed on
appeal, he or she is deemed to have been acquitted of
the offence by the Court Martial or the disciplinary
officer, unless anew trial of the charge of having com-
mitted that offence was ordered by an appellate court:

“(b) a person must not be regarded as having had another
offence taken into consideration if the sentence passed
on him or her is subsequently quashed, or if the decision
to take the offence into consideration has been annulled,
by an appellate court.”

Amendments to Part 2 (offences) of principal Act

New section 45A inserted
The following section is inserted after section 45:

“45A Failure to answer bail

16
D)

Every person subject to this Act commits an offence, and is
liable to imprisonment for a term not exceeding 1 year, who,
having been released from custody on bail,—

“(a) fails without reasonable excuse to attend personally at
the time and before the military tribuna or the Court
Martial Appeal Court specified in the grant of bail; or

“(b) fails without reasonable excuse to attend personally at
any time and place to which, during the course of the
proceedings, the hearing has been adjourned.”

Delay or denial of justice

Section 69(1) is amended by repealing paragraph (b) and

substituting the following paragraph:

“(b) to investigate, try summarily, or otherwise deal under
Part 5 with a charge against any such person or bring
any such person before the Court Martial—".
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New (unanimous)

|
)

|
Section 69 is amended by inserting the following subsection
after subsection (2):

“(2A) Every person subject to this Act commits an offence who

influences or attempts to influence, by threats or bribes or
other improper means, an election under section 117D or 117\0r
a decision concerning the withdrawal of an election made
under either of those sections.”

17

“70

“(1)

30

New section 70 substituted
Section 70 is repealed and the following section substituted:

Offences relating to proceedings of military tribunal or

court of inquiry

Every person who is subject to this Act commits an offence if

the person—

“(a@) failswithout reasonable excuse to comply with a sum-
mons or order to attend as a witness before a military
tribunal or court of inquiry; or

“(b) refuses to swear an oath when required to do so by a
military tribunal or court of inquiry; or

“(c) refuses to produce any papers, documents, records, or
thingsin that person’ s possession or under that person’s
control that a military tribunal or court of inquiry has
lawfully required the person to produce; or

“(d) being a witness, refuses to answer any question that a
military tribunal or court of inquiry has lawfully
required the person to answer; or

“(e) disobeysor evadesany order or direction made or given
by amilitary tribunal or court of inquiry in the course of
the hearing of any proceedings before it; or

“(f) wilfully publishes any statement in respect of the pro-
ceedings before a military tribunal or court of inquiry
that—

“(i) without foundation states or implies that the mili-
tary tribunal or court of inquiry has not acted or is
not acting impartially; or

“(ii) islikely to interfere with the proper administra-
tion of justice; or
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“(2)
“(3)

18

19
D

“(g) insults, threatens, or interferes with a disciplinary
officer or any member of the Summary Appeal Court,
the Court Martial, or a court of inquiry while the disci-
plinary officer or member is attending, or is on the way
to or from, the proceedings before the disciplinary
officer, the Summary Appeal Court, the Court Martial,
or the court of inquiry; or

“(h) insults, threatens, or interferes with any witness or other
person under a duty to attend the proceedings before a
military tribunal or court of inquiry while the witness or
other person is attending, or is on the way to or from,
the proceedings; or

“(i) interrupts the proceedings before a military tribunal or
court of inquiry or otherwise misbehaves during the
proceedings.

A person who commits an offence under subsection (1)s liable

to imprisonment for a term not exceeding 6 months.

Despite subsection (2) if a person commits an offence against
subsection (1)(e) to (ij)n relation to the Court Martial, that Court
may, by order of the Judge, sentence the person for the
offence,—

“(@ in the case of a convicted member of the Armed

Forces,—
“(i) to imprisonment for a term not exceeding 21
days, or

“(i) except in the case of an officer, to detention for a
term not exceeding 21 days; or
“(iii) toafine not exceeding the amount of the person’s
basic pay for 28 days; or
“(b) in the case of any other person subject to this Act, to a
fine not exceeding $1,000.”

False evidence

Section 71(1) isamended by omitting “ court-martial or before
any court of inquiry or person having power by virtue of this
Act to administer oaths” and substituting “ military tribunal or
acourt of inquiry”.

Conduct prejudicial to service discipline
Section 73(1) is amended by adding “; or” to paragraph (b)
and also by adding the following paragraphs:
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)
“(3)

20

Amendments to Part 3 (jurisdiction of courts-martial and

21

22
L)

(2)

32

“(c) negligently fails to perform (his or her duty a duty
imposed on him or her by service order, training, or
custom; or

“(d) negligently performs (his or her duty a duty imposed
on him or her by service order, training, or custom.”

Section 73(3) is repeded and the following subsection

substituted:

Despite anything to the contrary in any enactment or rule of
law, if apersonischarged with an offence against this section,
the statement of offence may allege in the alternative 1 or
more of the following:

“(a) that the person behaved in a manner that was likely to
prejudice service discipline:

“(b) that the person behaved in a manner that was likely to
bring discredit on the service to which he or she belongs
or is attached, as the case may be:

“(c) that the person has negligently failed to perform (his or
her duty aduty imposed on him or her by service order,
training, or custom:

“(d) that the person negligently performed (his or her dutya
duty imposed on him or her by service order, training,
or custom.”

Offences against the civil law of New Zealand
Section 74(4) is amended by omitting * court-martial” and
substituting *“the Court Martial”.

punishment of offenders) of principal Act

Heading to Part 3 amended
The heading to Part 3 is amended by omitting “courts-mar-
tial” and substituting “ Court Martial .

Jurisdiction of courts-matrtial
The heading to section 78 is amended by omitting “courts-
martial ” and substituting “ Court Martial .

Section 78 is amended by omitting “a duly constituted court-
martial shall have” and substituting “the Court Martial has”.
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23
D)

)
)

24
D)
)
®3)
(4)
25
(1)
)
26
(1)
)

27

28
(1)
(2)

Court-martial to pass one sentence only
The heading to section 79 is amended by omitting “ Court-
martial ” and substituting “ Court Martial .

Section 79 is amended by omitting “a court-martial” and
substituting *“the Court Martial”.

Section 79 is amended by omitting ““court” and substituting
“Court”.

Discretion of court-martial as to punishment
The heading to section 80 is amended by omitting *court-
martial ” and substituting “ Court Martial .

Section 80(1) is amended by omitting * court-martial” and
substituting “the Court Martial”.

Section 80(1) is amended by omitting *“court” and substitut-
ing “Court”.

Section 80(3) is amended by omitting *“a court-martial” and
substituting “the Court Martial”.

Effect of period spent in custody before being sentenced
Section 81A(1) isamended by omitting *“a court-martial” and
substituting *“the Court Martial”.

Section 81A(2) is amended by omitting “court-martial” and
substituting *“ Court Martial” .

Dismissal from service and reduction in rank
Section 82(1), (2), and (3) are amended by omitting “a court-
martial” and substituting in each case *“the Court Martia”.

Section 82(4) is repealed.

Maximum term of detention
Section 83 is amended by omitting “a court-martial” and
substituting “the Court Martial”.

Reduction in rank and forfeiture and stay of seniority of
service

Section 84(1) and (2) are amended by omitting “a court-
martial” and substituting in each case *the Court Martia”.

Section 84 is amended by adding the following subsection:
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“(3)

29
D)

)
“(4)

30
D)

Subsections (1) and (20 far as they are applicable and with
any necessary modifications, apply to a reduction in rank or
stay of seniority imposed on a person under Part 5 or(6) 5A”

Punishment by ®ne
Section 85(3) is amended by omitting *“a court-martial” and
substituting “the Court Martial”.

Section 85 is amended by adding the following subsection:
Subsections (1) and (2§0 far as they are applicable, apply to a

fine imposed on a person (underParts 5 to 64 by any military
tribunal .”

Compensation for loss of, or damage to, property
Section 86 is amended by inserting the following subsection
after subsection (3):

“(3A) When determining the amount of compensation to be paid,

(2)
3)

31
L)

(2)

©)

32
D)
(2)

the Court Martial must take into account any offer, agreement,
response, measure, or action as described in section 10 of the
Sentencing Act 2002.”

Section 86(1) and (4) are amended by omitting “a court-
martial” and substituting in each case “the Court Martial”.

Section 86(2) is amended by omitting ** court-martial” and
substituting *“ Court Martial”.

Restitution of property

Section 87(1) is amended by omitting *“a court-martial” and
substituting *“the Court Martia”.

Section 87(1), (2), (3), and (4) are amended by omitting
“court” in each place where it appears and substituting in
each case “Court”.

Section 87(2), (3), and (4) are amended by omitting “ court-
martial” and substituting in each case “ Court Martial”.

Suspension of compensation and restitution orders made

by courts-martial, etc
The heading to section 87A is amended by omitting “ courts-
martial " and substituting “ Court Martial .

Section 87A(1) isamended by omitting “acourt-martia” and
substituting *“the Court Martia”.
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3

(4)
“(3)

“(4)

“(59)

Section 87A(2) is amended by omitting “ Courts Martial” and
substituting *“ Court Martial”.

Section 87A is amended by adding the following subsections:

Subsection (L)with any necessary modifications, applies to—

“(@ afinding of guilty made by adisciplinary officer, being
a finding to which section 26(1) of the Sale of Goods
Act 1908 applies:

“(b) an order for compensation or restitution made by a
disciplinary officer under section 86 or 87.

If the operation of an order for compensation or restitution or

the operation of section 26(1) of the Sale of Goods Act 1908 is

suspended by virtue of subsection (3) the order or provisions

must not take effect if the finding of guilty is quashed on

appeal.

Subsection (4)does not limit section 133"

10

15

Amendments to Part 4 (arrest and search) of principal Act

33
D

)
©)
“(2

34

“(4)

Disposal of property taken in search

Section 99(1)(a) and (b) are amended by omitting “a court-
martial or, as the case may be, an officer exercising summary
powers’ and substituting in each case “the Court Martia or,
as the case may be, a disciplinary officer”.

Section 99(1)(b) is amended by omitting “court” in each
place where it appears and substituting in each case “ Court”.

Section 99 is amended by repealing subsection (2) and substi-
tuting the following subsection:

An order of forfeiture made under subsection (1)(b) must be

treated, for the purposes of—

“(a) Part(6) 5A as a punishment imposed on the offender;
and

“(b) an appeal to the Court Martial Appeal Court, as part of
the sentence imposed on the offender.”

Delay in dealing with person after arrest

Section 101 is amended by repealing subsections (4) to (7)
and substituting the following subsections:

If any person subject to this Act remains in service custody
after the expiration of 4 days from the date of hisor her arrest
without the alleged offence being referred to the Director of
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“(59)

35

Military Prosecutionsfor trial by the Court Martia or without
him or her being tried summarily, or otherwise dealt with,
under Part 5 hisor her commanding officer must make areport
in writing to the Judge Advocate General stating the reasons
for the delay.

The commanding officer must make a report in writing to the
Judge Advocate General stating the reasons for the delay at
the conclusion of each subsequent period of 8 days, if the
person is still held in service custody without the alleged
offence being referred to the Director of Military Prosecutions
for trial by the Court Martial or without him or her being tried
summarily, or otherwise dealt with, under Part 5

New sections 101A to 101C inserted
The following sections are inserted after section 101:

“101A Judge Advocate General may grant bail pending trial

“(1)
“(2)
“(3)

“(4)

36

This section applies to a person in service custody in relation
to whom the Judge Advocate General has received a report
under section 101.

The person in service custody is not entitled to bail as of right.

The Judge Advocate General may—

“(a) grant bail to the person in service custody:

“(b) impose any conditions of bail that the Judge Advocate
General thinks fit.

In determining whether to grant bail under this section, the

Judge Advocate General—

“(@ must take into account the considerations set out in
section 8(1) and (3) of the Bail Act 2000 and all of the
following considerations:

“(i) the seriousness of the alleged offence:

“(ii) whether there are urgent and exceptional circum-
stances that favour the grant of bail:

“(ii1) the effect on service discipline of remanding the
person on bail; and

“(b) may take into account the considerations set out in
section 8(2) of the Bail Act 2000; and

“(c) must not grant bail unless satisfied on the balance of
probabilitiesthat it would bein the interests of justicein
the particular case to do so.
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“101B Issue of warrant to arrest person absconding or

breaching bail condition

“(1) A Judge may issue a warrant in the prescribed form for the

“(2)

“(3)

“(4)

arrest of a person who has been released on bail under section
101Aif—
“(@ theJudge is satisfied by evidence on oath that—
“(i) the person has absconded or is about to abscond
for the purpose of evading justice; or
“(ii) the person has contravened or failed to comply
with any condition of bail; or
“(b) the person—
“(i) does not attend personally at the time and place
specified in the grant of bail; or
“(i1) does not attend personally at any time and place
to which, during the course of the proceedings,
the hearing has been adjourned.

The warrant—
“(@ must be directed to every provost officer and every
member of the police; and
“(b) may be executed by—
“(i) aprovost officer:
“(ii) a person lawfully exercising authority under or
on behalf of a provost officer:
“(ii1) amember of the police.

For the purpose of executing the warrant, a person referred to
in subsection (2)(bynay, at any time, enter on to any premises,
by force if necessary, if he or she has reasonable grounds to
believe that the person against whom (it) the warrant is issued
is on those premises.

The person executing the warrant—

“(@) must have the warrant with him or her; and

“(b) must produce it oninitial entry and, if requested, at any
subsequent time; and

“(c) if heor sheisnot in uniform, produce evidence that he
or sheis 1 of the persons referred to in subsection (2)(k)
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New (unanimous)

“101BA Person arrested under warrant for absconding or

“(1)

“(2

breaching bail condition must be brought before Judge
Advocate General

A person who is arrested under a warrant issued under section
101Bmust be brought before the Judge Advocate Genera as
soon as possible.

The Judge Advocate General must reconsider the question of

bail if satisfied that the person—

“(a) had absconded or was about to abscond; or

“(b) had contravened or failed to comply with any condition
of bail.

“101C Restrictions in relation to midshipmen, of®cer cadets,

“(1)

“(2)

“(3)

36

and chaplains

A midshipman, an officer cadet, or a chaplain may not—

“(a) exercisethe powersof arrest conferred by section 88 or
90; or

“(b) issue or execute a warrant for arrest under section 89.

A chaplain may not be—

“(a) ordered to arrest a person subject to this Act under any
of sections 88, 89, and 90; or

“(b) ordered to carry out a search under section 96; or

“(c) directed to search any arrested person under section 98.

A chaplain may not be authorised or ordered by a command-
ing officer to exercise any of the powers conferred on a com-
manding officer by section 95(1).”

New Part 4A inserted

New Part 4A inserted
The following Part isinserted after section 101 as inserted by
section 350f this Act):
“Part 4A
“Director of Military Prosecutions

“101D Appointment of Director of Military Prosecutions

“(1)

38

The Governor-General (must appoint may, by warrant,

appoint the Director of Military Prosecutions.
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“(2) A person (may must not be appointed under subsection (1)

unless he or she—

“(a)
“(b)

is an officer; and
has held a practising certificate as a barrister or solicitor
of the High Court for at least 7 years.

“(3) The Chief of Defence Force must arrange for notice of an

appointment under subsection (1X0 be published in the Gazette

as soon as practicable after the appointment.

“101E Functions and duties of Director of Military
Prosecutions
The functions and duties of the Director of Military Prosecu-
tions are—

“(a)

“(b)
“(0)

“(d)

“(e)
“(f)

“(9)
“(h)

to determine whether an accused isto be committed for
trial in the Court Martial:

to decide on what charge an accused should be tried:
to prepare and certify the charge sheet or charge sheets
against an accused:

to give a copy of the certified charge sheet to the
accused (including any amended charge sheet so
certified):

to lay the charge sheet or charge sheets before the
Registrar of the Court Martial:

if 2 or more persons are accused, to direct whether they
are to be tried jointly or separately:

to appoint counsel for the prosecution:

to perform any other functions or dutiesimposed by this
Act or any other enactment.

“101F Power of Director of Military Prosecutions to direct

investigation

“(1) The Director of Military Prosecutions may direct a provost
officer to—
“(a@) investigate any matter that the Director considers to be

“(b)

relevant to a charge referred to the Director; or
arrange the investigation of that matter.

“(2) A provost officer must comply with a direction given under
subsection (1)
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“101G Power of Director of Military Prosecutions to stay

“(1)

“(2

proceedings

The Director of Military Prosecutions may, on the application
of adisciplinary officer or on his or her own motion, issue an
order that the proceedings against an accused under this Act
be stayed for the period that he or she thinks fit.

The Director of Military Prosecutions must provide a copy of
the order, together with his or her written reasons for the stay,
to—

“(a) the Solicitor-General; and

“(b) the disciplinary officer; and

“(c) the accused in question.

“101H Director of Military Prosecutions to perform functions

“(1)

“(2)

and duties and exercise powers independently of
ministerial control and of command

In performing his or her functions and duties, and exercising
his or her powers, the Director of Military Prosecutionsis not
subject to—

“(a@) the control of the Minister; or

“(b) the command of any other officer.

Subsection (1)applies despite sections 7 and 8 of the Defence
Act 1990.

New (unanimous)

“(2A) To avoid doubt, subsection (1)does not limit or affect the

command relationship that exists between the Director of
Military Prosecutions and any member of the Armed Forcesin
respect of any of the Director’ s functions and duties other than
those that are specified in section 101E

Struck out (unanimous)

“(3)

1
The Director of Military Prosecutions must, not later than 30
June in each year, report to the Attorney-General on the per-
formance of any functions and duties, and the exercise of any

powers, imposed or conferred on the Director under this Act.
]
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New (unanimous)

“101HA Director of Military Prosecutions must report

annually to Attorney-General on performance of
functions and duties and exercise of powers

The Director of Military Prosecutions must, not later than
30 June in each year, report to the Attorney-General on the
performance of any functions and duties, and the exercise of
any powers, imposed or conferred on the Director under this
Act.

Struck out (unanimous)

“1011 Supervision by Solicitor-General

“(1)

“(2)

The Director of Military Prosecutions must act under the
genera supervision of the Solicitor-General in the perform-
ance of any functions and duties, and the exercise of any
powers, imposed or conferred on the Director under this Act.

For the purposes of subsection (1) the Solicitor-General may
issue, in writing, instructions or guidelines relating to prose-
cutions generaly, or to particular prosecutions, conducted
under this Act.

New (unanimous)

“1011 Director of Military Prosecutions must act under

“(D)

“(2)

general supervision of Solicitor-General

In performing functions or duties, or exercising powers,
imposed or conferred by this Act, by Parts 4 to 6 of the Armed
Forces Law Reform Act 2000r by the Court Martial Appeals
Act 1953, the Director of Military Prosecutions must act
under the general supervision of the Solicitor-General in the
same manner and to the same extent as a Crown Solicitor.

However, subsection (1)does not apply if the Director of Mili-
tary Prosecutions considers that compliance with that sub-
section is or would be inconsistent with any provisions of this
Act, Parts 4 to 6 of the Armed Forces Law Reform Act 20017 the
Court Martial Appeals Act 1953.

|
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“101J Delegation of functions, duties, or powers of Director of

Military Prosecutions

Struck out (unanimous)

“(1)

1
The Director of Military Prosecutions may, in writing, either
generally or particularly, delegate to any officer who is a
barrister or solicitor of the High Court any of the functions,
duties, and powers of the Director under this Act, except the

power to delegate under this section.
]

New (unanimous)

“(1)

|
The Director of Military Prosecutions may, in writing, either
generally or particularly, delegate any of the functions, duties,
and powers of the Director under this Act, except this power
of delegation, to a person who—
“(@) isan officer; and
“(b) hasheld apractising certificate as a barrister or solicitor

of the High Court for at least 7 years.

|

“(2

“(3)

“(4)

“(5)

42

Subject to any general or specia directions given or condi-
tions imposed by the Director of Military Prosecutions, the
person to whom any functions, duties, or powers are del egated
under this section may perform and exercise them in the same
manner and with the same effect asif they had been conferred
on that person directly by this Act and not by delegation.

The power of the Director of Military Prosecutionsto delegate
under this section does not limit any power of delegation
conferred on the Director by any other Act or prevent the
Director delegating to any other person, under that power, any
of the functions, duties, and powers of the Director under this
Act.

Every person who appears to be acting under a delegation

under this section is, in the absence of proof to the contrary,

presumed to be acting in accordance with the terms of the

delegation.

A delegation under this section does not—

“(a) affect or prevent the exercise of any power or the per-
formance of any function or duty by the Director of
Military Prosecutions; or
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37

“(b) affect the responsibility of the Director of Military
Prosecutions for the actions of any person acting under
the delegation.”

New Part 5 substituted

New Part 5 substituted
Part 5 is repealed and the following Part substituted:

“Part 5
“Investigation and summary trial of charges

“ Subpart 1—General provisions

“102 Investigation of charges

“(1)

“(2)

If it isaleged that a person subject to this Act has committed
an offence against this Act, the commanding officer of that
person must, unless he or she considers that the allegation is
not well founded, either—

“(@) cause the alegation to be recorded in the form of a
charge and to be investigated in the prescribed manner;
or

“(b) cause the allegation to be referred to the appropriate
civil authority for investigation.

In this Part, a matter or thing is done in the prescribed
manner if it is done in accordance with, and in the manner
prescribed by, this Part and the rules of procedure.

103 Disposal of charges by commanding of®cers

“(1)
“(2

Every commanding officer must investigate and dispose of a
charge before him or her in the prescribed manner.

However, a commanding officer may stay proceedings on a
charge before him or her, or before a detachment commander
or a subordinate commander, for any time that he or she
considers necessary if satisfied that proceedings for the mat-
tersto which the charge relates could be, and in the interests of
the better administration of justice should be, taken against the
accused otherwise than under this Act.

“104 Disposal of charges by superior commanders

“(1)

Every superior commander must investigate and dispose of a
charge before him or her in the prescribed manner.
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“(2

However, a superior commander may stay proceedings on a
charge before him or her for any time that he or she considers
necessary if satisfied that proceedings for the mattersto which
the charge relates could be, and in the interests of the better
administration of justice should be, taken against the accused
otherwise than under this Act.

“105 Disposal of charges by detachment commanders

“(1)
“(2)

A detachment commander may exercise al or any of the
powers conferred on commanding officers under this Part.

Subsection (1)is subject to any limitations or restrictions that
may beimposed by, or in accordance with, orders of the Chief
of Defence Force.

“106 Disposal of charges by subordinate commanders

“(D)

“(2)
“(3)

“(4)

A commanding officer may, by written notice, delegate al or
any of his or her powersto act as a disciplinary officer under
this Part to an officer or class of officers under his or her
command as may be specified in the notice.

A commanding officer may not delegate any powers under
this section to a midshipman or an officer cadet.

A subordinate commander must not act as a disciplinary
officer for an offence alleged to have been committed by a
member of the Armed Forces holding a rank above that of
petty officer in the Navy or sergeant in the Army or the Air
Force.

The exercise of any powers by a subordinate commander

under this section is subject to the limitations and restrictions

(if any) as may be specified—

“(@ inordersissued by the Chief of Defence Force; and

“(b) in the notice given by the delegating commanding
officer (in so far as the notice is consistent with any
Defence Force Orders); and

“(c) inthis Part.

“107 Effect of delegation

“(1)

A subordinate commander may exercise the powers del egated
under section 106in the same manner and to the same extent as
if they had been conferred on him or her directly by this Act
and not by delegation.
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“(2) A subordinate commander who appears to be acting under a

delegation under section 106is, in the absence of proof to the
contrary, presumed to be acting under its terms.

“(3) A delegation under section 106does not prevent acommanding

officer from exercising his or her powers to act as a discipli-
nary officer in relation to charges not otherwise disposed of .

“(4) A power delegated under section 106 may be revoked by the

commanding officer of the subordinate commander.

“When of®cer is empowered to act as disciplinary of®cer
“108 Of®cer is empowered to act as disciplinary of®cer

“(1)

“(2)

“(3)

For the purposes of this Part, an officer isempowered to act as

adisciplinary officer in relation to a charge if—

“(@) the officer is a superior commander, a commanding
officer, a detachment commander, or a subordinate
commander; and

“(b) theofficer holdsarank at least 2 rank grades above that
of the accused; and

“(c) the officer holds a certificate of competency as a disci-
plinary officer, as prescribed by the Chief of Defence
Force; and

“(d) in the case of a subordinate commander, the officer
holds a delegation under section 106that authorises him
or her to so act.

However, for the purposes of this Part, an officer is not
empowered to act as a disciplinary officer in relation to a
charge if—

“(a) the officer considers, at the relevant time, that it is
necessary for the maintenance of discipline, or in the
interests of justice, that the charge be referred to another
person; or

“(b) the officer is personally interested in the charge; or

“(c) an order made under section 206(1)(abppecifies that the
offence alleged by the charge may not be tried summa-
rily, or otherwise dealt with, under this Part by the
officer.

For the purposes of this section, relevant time means,—
“(a@) inrelation to sections 109 to 111immediately before the
officer begins to act as the disciplinary officer:
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“(4)

“(b) in any other case, the time at which the officer is con-
sidering under this Part whether he or sheis empowered
to act as adisciplinary officer in relation to the charge.

For the purposes of this Part, an officer is personally

interestedin a charge if—

“(a) thecharge alegesan offence against the officer himself
or hersdlf; or

“(b) thecharge alleges an offence against any member of his
or her family; or

“(c) the charge alleges an offence by any member of his or
her family; or

“(d) the charge is one in respect of which the officer or any
member of his or her family is the sole witness to any
material ingredient of the offence; or

“(e) the officer otherwise has a personal interest in the
charge that is likely to influence his or her judgment.

“Subpart 2—Preliminary procedures and investigation

of charges
“Initial referral of charges

“109 Charge must be referred to subordinate commander in

“(1)

“(2)
“(3)
“(4)

46

certain circumstances

This section applies if—

“(@) analegation has been recorded in the form of acharge;
and

“(b) the accused is below the rank of chief petty officer in
the Navy, staff sergeant in the Army, or flight sergeant
in the Air Force; and

“(c) the accused has a subordinate commander who is
empowered to act as adisciplinary officer in relation to
the charge.

The charge against the accused must be referred to the
subordinate commander.

The subordinate commander must act under this subpart asthe
disciplinary officer in relation to the charge.

Subsection (3)s subject to any other provision of this Part that

provides for—

“(@) thereferral of the charge to another person; or

“(b) another person to act as the disciplinary officer in rela
tion to the charge.
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“110 Charge must be referred to commanding of®cer,

“(1)

“(2)

“(3)

“(4)

superior commander, or detachment commander in

certain circumstances

This section applies if—

“(@) analegation has been recorded in the form of acharge;
and

“(b) either or both of the following apply:

“(i) theaccused isof or above the rank of chief petty
officer in the Navy, staff sergeant in the Army, or
flight sergeant in the Air Force:

“(ii) the accused does not have a subordinate com-
mander who isempowered to act asadisciplinary
officer in relation to the charge.

The charge against the accused must be referred to—

“(@ his or her detachment commander or commanding
officer if that officer is empowered to act as a discipli-
nary officer in relation to the charge; or

“(b) a superior commander in the accused’s chain of com-
mand who is empowered to act as a disciplinary officer
in relation to the charge.

The detachment commander, commanding officer, or superior
commander must act under this subpart as the disciplinary
officer in relation to the charge.

Subsection (3)s subject to any other provision of this Part that

provides for—

“(@) thereferral of the charge to another person; or

“(b) another person to act as the disciplinary officer in rela
tion to the charge.

“111 Accused must be remanded for trial in Court Martial

and charge must be referred to Director of Military

Prosecutions in certain circumstances

If thereis no person who is empowered to act asadisciplinary

officer in relation to a charge—

“(@) the accused must be remanded for trial in the Court
Martial; and

“(b) the charge must be referred to the Director of Military
Prosecutions.

47

10

15

20

25

30

35



Part 1 cl 37 Armed Forces Law Reform

“Certi®cation and amendment of charges

“112 Charge must be certi®ed if disciplinary of®cer may

“(1)

“(2)

“(3)

“(4)

“(9)

impose certain punishments

A disciplinary officer must, after achargeisreferred to him or

her under section 109 or 11dout before the accused is brought

before him or her, consider whether he or she may, if the
accused were found guilty, impose a punishment consisting of
or including 1 or more of the following:

“(@) detention:

“(b) reduction in rank:

“(c) afine

In considering the matter under subsection (1) the disciplinary

officer—

“(@ must have regard to the charge referred to him or her
(including the nature of the offence alleged by the
charge); and

“(b) isnot required to have regard to any other information
or document, or to make any further inquiries.

The disciplinary officer must stay the proceedings until a

specified certificate is received if—

“(@ he or she considers that, if the accused were found
guilty, a punishment consisting of or including 1 or
more of the punishmentsreferred to in subsection (1)ymay
be imposed; and

“(b) he or she has not yet received a specified certificate.

The accused must be brought before the disciplinary officer

and the disciplinary officer must proceed in relation to the

charge in accordance with this subpart if—

“(a) the proceedings are not stayed under subsection (3) or

“(b) the disciplinary officer receives a specified certificate
after the proceedings are stayed under subsection (3)

For the purposes of this Part, speci®ed certi®caten relation

to a charge, means a certificate issued by an officer who is a

member of a specialist legal branch or corps in the Armed

Forces that certifies that, in the opinion of the officer, the

charge—

“(a@) discloses an offence against this Act; and

“(b) isdrawn in accordance with the rules of procedure; and

“(c) isotherwise correct in law.
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“113 Amendment of charge

“(1)

“(2)

“(3)

“(4)

“114

“(1)

“(2)

“(3)

A disciplinary officer may, after an accused is brought before
him or her on a charge, amend that charge, substitute for it a
different charge, or add a new charge, if the disciplinary
officer considers that it is in the interests of justice to do so.

Section 112applies, with all necessary modifications, in rela
tion to the amended, substituted, or additional charge asif that
charge had been referred to the disciplinary officer under
section 109 or 110

If the disciplinary officer exercises his or her powers under
subsection (1)after investigating the original charge under this
subpart, that investigation must be treated as an investigation
under this subpart of the amended, substituted, or additional
charge unless the accused requires a new investigation to be
conducted.

If the amended, substituted, or additional charge differs sub-

stantially from the original charge, the disciplinary officer

must—

“(@) explain the amended, substituted, or additional charge
to the accused; and

“(b) advisetheaccused of hisor her right to seek an adjourn-
ment to consider the charge; and

“(c) if requested by the accused to do so, adjourn the pro-
ceedings for that purpose.

“Assignment of defending and presenting of®cers

Assistance to accused

If an accused is brought before adisciplinary officer under this

Part, that officer must ensure that a defending officer is

assigned—

“(a@) toassistthe accused in the preparation and presentation
of his or her case; and

“(b) to act on behalf of the accused.

Subsection (1)does not apply if the accused states in writing

that he or she does not require the assistance referred to in that

subsection.

The officer or non-commissioned officer assigned to act as

defending officer—

“(a8) must hold an appropriate certificate of competency, as
prescribed by the Chief of Defence Force; and
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“(4)

“(b) must not be a lawyer.

The officer or non-commissioned officer assigned to act as

defending officer for the accused may be changed by the

disciplinary officer at any time if—

“(a) the accused so requests; or

“(b) thedisciplinary officer considers that it is necessary to
do so, having regard to the exigencies of the service.

“115 Assignment of presenting of®cer

“(D)

“(2

“(3)

If an accused is brought before adisciplinary officer under this

Part, that officer must ensure that a presenting officer is

assigned to—

“(a) assemble the evidence in support of the charge; and

“(b) present the case in support of the charge, to the extent
required by the disciplinary officer.

The officer or non-commissioned officer assigned to act as

presenting officer—

“(a@ must hold an appropriate certificate of competency, as
prescribed by the Chief of Defence Force; and

“(b) must not be alawyer.

The officer or non-commissioned officer assigned as present-

ing officer may be changed at any time by the disciplinary

officer if the disciplinary officer considers that it is necessary

or desirable to do so.

“Arraignment

“116 Arraignment by disciplinary of®cer

50

When the accused is brought before a disciplinary officer

under this Part, the disciplinary officer must—

“(@) inform the accused that the disciplinary officer is going
to hear the charge; and

“(b) ensure that the accused is correctly described in the
record of proceedings; and

“(c) read the charge to the accused; and

“(d) ensure that the evidence in support of the charge has
been adequately disclosed to the accused in the manner
prescribed by the rules of procedure; and

“(e) ask the accused whether he or she pleads guilty or not
guilty to the charge.
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“Plea of guilty

“117 Plea of guilty

“(1)

“(2

If the accused pleads guilty to the charge, the disciplinary
officer must enter the plea on the record of proceedingsif the
disciplinary officer is satisfied that the accused—

“(a) understands the nature of the charge; and

“(b) has made the plea voluntarily; and

“(c) understands the consequences of the plea.

The disciplinary officer must proceed under this subpart as if

the accused had pleaded not guilty if—

“(@) the accused refuses to plead; or

“(b) the accused pleads unintelligibly; or

“(c) the disciplinary officer is not satisfied of any of the
matters referred to in subsection (1)(a) to (c)

“117A Subordinate commander may punish accused or refer

“(1)

“(2

charge to commanding of®cer or detachment
commander
If the disciplinary officer is a subordinate commander and he
or she enters a guilty plea on the record of proceedings under
section 117—
“(a@) the presenting officer must inform the subordinate com-
mander of the facts that are relevant to the charge; and
“(b) the subordinate commander may hear al or any of the
evidence relating to the charge if he or she considers
that it isin the interests of justice or discipline to do so;
and
“(c) the subordinate commander must consider whether, in
his or her opinion, he or she—
“(i) hassufficient powers of punishment in relation to
the charge; and
“(i1) is empowered to act as a disciplinary officer in
relation to the charge.
If the subordinate commander considers under subsection (1)
that he or she has sufficient powers of punishment and is
empowered to act as a disciplinary officer in relation to the
charge, he or she must—
“(@) record afinding of guilty on the charge; and
“(b) inform the accused of that finding; and
“(c) proceed under subpart 4
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“(3) If the subordinate commander considers under subsection (1)
that he or she has insufficient powers of punishment or is not
empowered to act as a disciplinary officer in relation to the
charge, he or she must refer the charge to the accused’ s com-
manding officer or detachment commander without recording
afinding of guilty on the charge.

“(4) After achargeisreferred to acommanding officer or detach-
ment commander under subsection (3) he or she becomes the
disciplinary officer in relation to the charge.

“(5) This section is subject to sections 117G and 117H

“117B Commanding of®cer, detachment commander, or
superior commander who receives guilty plea or receives
referral must consider certain matters

“(1) This section applies if—

“(@ the disciplinary officer is a commanding officer, a
detachment commander, or a superior commander, and
he or she enters a guilty plea on the record of proceed-
ings under section 117 or

“(b) acharge has been referred to acommanding officer or a
detachment commander under section 117A

“(2) The presenting officer must inform the commanding officer,
detachment commander, or superior commander of the facts
that are relevant to the charge.

“(3) Thecommanding officer, detachment commander, or superior
commander may hear all or any of the evidence relating to the
chargeif he or she considersthat it isin the interests of justice
or discipline to do so.

“(4) Thecommanding officer, detachment commander, or superior
commander must consider whether, in his or her opinion,—
“(@ he or she has sufficient powers of punishment in rela
tion to the charge; and
“(b) heor sheisempowered to act asadisciplinary officer in
relation to the charge.

“117C Consideration of whether accused who pleads guilty
should be given right to elect trial by Court Martial

“(1) If the commanding officer, detachment commander, or supe-
rior commander considers under section 117Bthat he or she has
sufficient powers of punishment and is empowered to act asa
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“(2)

disciplinary officer in relation to the charge, he or she must
consider whether the accused should be given theright to elect
trial by the Court Martial.

The commanding officer, detachment commander, or superior

commander must, in making a decision under subsection (1)—

“(@) consider the punishment, or combination of punish-
ments, that he or she would be likely to impose if he or
she were to act under subpart 4 and

“(b) consider the orders for compensation or restitution (or
both) that he or she would be likely to make if he or she
were to act under subpart 4 and

“(c) have regard to sections 117W and 117ZA

“117D Accused who pleads guilty must be informed if he or

“(1)

“(2

she has right to elect trial by Court Martial
If the commanding officer, detachment commander, or supe-
rior commander considers under section 117Cthat he or she
should give the accused the right to elect trial by the Court
Martial, he or she must—
“(@) inform the accused that the accused hastheright to elect
either—
“(i) trial by the Court Martial; or
“(ii) for the commanding officer, detachment com-
mander, or superior commander to proceed under
subpart 4 and
“(b) adjourn the hearing and give the accused a reasonable
period to consider the accused’s election; and
“(c) give the accused the opportunity to consult a lawyer in
respect of the accused' selection if itis reasonably prac-
ticable to do so.

The period of adjournment under subsection (1)(b)must be at
least 24 hours if the accused wishes it.

“117E Accused who pleads guilty must be punished in certain

“(1)

circumstances

This section applies if—

“(@ a commanding officer, detachment commander, or
superior commander considers, under section 117G that
an accused who has pleaded guilty should not be given
the right to elect trial by the Court Martial; or
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“(2

“(3)

“(b) anaccusedisgiven theright to an election under section
117Dand elects—

“(i) for the commanding officer, detachment com-
mander, or superior commander to proceed under
subpart 4 Or

“(ii) tria by the Court Martia, but withdraws his or
her election in the prescribed manner.

The commanding officer, detachment commander, or superior
commander must—

“(a) record afinding of guilty on the charge; and

“(b) inform the accused of that finding; and

“(c) proceed under subpart 4

This section is subject to sections 117G and 117H

“117F Accused must be remanded for trial in Court Martial

“(1)

and charge must be referred to Director of Military

Prosecutions in certain circumstances

A commanding officer, detachment commander, or superior

commander must remand the accused for trial in the Court

Martial and refer the charge to the Director of Military Prose-

cutions if—

“(@) heor she considers under section 117Bthat he or she has
insufficient powers of punishment or is not empowered
to act as a disciplinary officer in relation to the charge;
or

“(b) theaccusedisgiven theright to an election under section
117Dand either—

“(i) the accused €elects tria by the Court Martial and
does not withdraw his or her election in the pre-
scribed manner; or

“(ii) the accused does not make an election when
asked to do so by the commanding officer,
detachment commander, or superior commander.

New (unanimous)

“(2)

|
However, if the accused is given the right to an election under
section 117Dand elects trial by the Court Martial, the discipli-
nary officer must not act under subsection (1)during the 24
hours following the accused’s election.
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“Other matters relating to pleas

“117G Procedure following mixed pleas

“(1)

“(2)

“(3)
“(4)

This section applies if—

“(a) there is more than 1 charge against the accused con-
tained in the same charge report; and

“(b) the accused pleads guilty to 1 or more but not all of the
charges.

The disciplinary officer—

“(a) must proceed under sections 117 to 117#n respect of each
charge to which the accused pleads guilty; but

“(b) must not proceed to punish the accused under subpart 4
in respect of those charges until afinding under this Part
is recorded for the other charges against the accused
contained in the same charge report.

Each charge to which the accused has pleaded not guilty must
be proceeded with in accordance with this Act.

This section is subject to section 117ZF

“117H Change or amendment of plea

“(1)

“(2)

“(3)

“(4)

“(59)

If the accused pleads not guilty to the charge, he or she may
withdraw his or her plea of not guilty and substitute a plea of
guilty at any time before the disciplinary officer records the
finding on the charge.

If the accused substitutes a plea of guilty under subsection (1)
the disciplinary officer must, so far asis necessary, proceed as
if the accused had originally pleaded guilty.

If the accused pleads guilty to the charge, he or she may
withdraw his or her plea of guilty and substitute a plea of not
guilty at any time before the disciplinary officer records the
finding on the charge.

If the accused substitutes a plea of not guilty under subsection
(3), the disciplinary officer must, so far as is necessary, pro-
ceed as if the accused had originally pleaded not guilty.

If the accused pleads guilty to the charge and the disciplinary
officer accepts the plea, the disciplinary officer may, if at any
time during the proceedings it appearsto him or her that he or
she should not have accepted the plea, amend the record and
substitute a plea of not guilty.
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“(6) If thedisciplinary officer acts under subsection (5)the discipli-
nary officer must, so far as is necessary, proceed as if the
accused had originally pleaded not guilty.

“Investigation following plea of not guilty

“1171 Procedure following plea of not guilty
“(1) If the accused pleads not guilty to the charge, the disciplinary
officer must—
“(a) enter the plea on the record of proceedings,; and
“(b) ask the accused if he or she has had adeguate time and
facilities to prepare a defence.

“(2) If the disciplinary officer considers, after acting under sub-

section (1)(b) that the accused has not had adequate time or

facilities (or both) to prepare a defence, the disciplinary

officer must adjourn the proceedings to allow the accused—

“(a) adequate time to prepare a defence; and

“(b) areasonable opportunity to obtain adequate facilities to
prepare a defence.

“117J Disciplinary of®cer must determine whether prima
facie case is made out after hearing of evidence in
support of charge

“(1) When the case is ready to proceed, the disciplinary officer—
“(@) must ask the accused whether he or she requires oral

evidence to be given on oath; and

“(b) may ask the presenting officer to outline the case in
support of the charge; and
“(c) must ask the presenting officer—

“(i) to call each witnessin support of the charge who
isto give evidence orally to give evidence in the
presence of the accused; and

“(ii) to produce, and to read aloud to the accused, any
written statement that the disciplinary officer has
decided to admit in evidence in support of the
charge.

“(2) The disciplinary officer—

“(@ must give the accused an opportunity to cross-examine
each witness who gives evidence oraly in support of
the charge; and
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“(3)

“(4)

“(b) may alow the presenting officer an opportunity to re-
examine each witness who has been cross-examined,
and

“(c) may put questions to each witness who gives evidence
oraly in support of the charge that the disciplinary
officer considers are necessary to ensure that he or she
fully understands the witness's evidence.

After the disciplinary officer has heard the evidencein support
of the charge, he or she must determine whether aprimafacie
case has been made out.

If the disciplinary officer isnot satisfied that a primafacie case
has been made out, he or she must dismiss the charge, record
the finding, and inform the accused.

“Disciplinary of®cer must consider certain matters

“117K Disciplinary of®cer must consider whether he or she

“(1)

“(2

“(3)

has suf®cient powers of punishment and whether he or

she can act as disciplinary of®cer

If the disciplinary officer is satisfied that a prima facie case

has been made out, the disciplinary officer must consider

whether, in his or her opinion, he or she—

“(@) has sufficient powers of punishment in relation to the
charge; and

“(b) isempowered to act as adisciplinary officer in relation
to the charge.

If the disciplinary officer is a subordinate commander who

considers under this section that he or she—

“(@) has sufficient powers of punishment and is empowered
to act as a disciplinary officer in relation to the charge,
he or she must proceed to act asadisciplinary officer in
relation to the charge under subpart 3

“(b) hasinsufficient powers of punishment or is not empow-
ered to act as a disciplinary officer in relation to the
charge, he or she must refer the charge to the accused’' s
commanding officer or detachment commander without
recording a finding.

After a charge is referred to a commanding officer or detach-

ment commander under subsection (2)(h)he or she—

“(a) becomes the disciplinary officer in relation to the
charge; and
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“(4)

“(b) must investigate the charge under section 117Jas if the
subordinate commander had not begun to investigate
the charge; and

“(c) must, after acting under paragraph (h)act under subsection
(1) if he or she is satisfied that a prima facie case has
been made out.

If the disciplinary officer is a commanding officer, a detach-
ment commander, or a superior commander who considers
under this section that he or she has insufficient powers of
punishment or is not empowered to act as a disciplinary
officer in relation to the charge, he or she must remand the
accused for tria in the Court Martial and refer the charge to
the Director of Military Prosecutions.

“Right to elect trial by Court Martial

“117L Disciplinary of®cer must consider whether accused

“(1)

“(2

“(3)

58

should be given right to elect trial by Court Martial

If the disciplinary officer is a commanding officer, a detach-
ment commander, or a superior commander who considers
under section 117Kthat he or she has sufficient powers of
punishment and is empowered to act as a disciplinary officer
in relation to the charge, he or she must consider whether the
accused should be given the right to elect trial by the Court
Martial.

The disciplinary officer must, in making a decision under

subsection (1y—

“(@) consider the punishment, or combination of punish-
ments, that he or she would be likely to impose if the
accused were found guilty; and

“(b) consider the orders for compensation or restitution (or
both) that he or she would be likely to make if the
accused were found guilty; and

“(c) have regard to sections 117W and 117ZA

If the disciplinary officer considers that he or she should not
givethe accused theright to elect trial by the Court Martial, he
or she must try the accused summarily under subpart 3
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“117M Disciplinary of®cer must inform accused if accused

“(2)

“(2

has right to elect trial by Court Matrtial
If the disciplinary officer considers under section 117Lthat he
or she should give the accused the right to elect trial by the
Court Martial, he or she must—
“(@ inform the accused that the accused hastheright to elect
either—
“(i) tria by the Court Martia; or
“(i) summary tria by the disciplinary officer; and
“(b) adjourn the hearing and give the accused a reasonable
period to consider the accused’s election; and
“(c) give the accused the opportunity to consult alawyer in
respect of the accused' selection if it is reasonably prac-
ticable to do so.

The period of adjournment under subsection (1)(b)ynust be at
least 24 hours if the accused wishes it.

“117N Disciplinary of®cer must remand accused for trial in

“(1)

Court Martial or try charge summarily

The disciplinary officer must remand the accused for tria in

the Court Martial and refer the charge to the Director of

Military Prosecutions if, after having been given the right to

an election under section 117M—

“(@) the accused elects trial by the Court Martial and does
not withdraw his or her election in the prescribed man-
ner; or

“(b) theaccused does not make an election when asked to do
so by the disciplinary officer.

New (unanimous)

“(1A) However, if the accused is given the right to an election

under section 117Mand elects trial by the Court Martial, the
disciplinary officer must not act under subsection (1)during the
24 hours following the accused’s election.

|

“(2)

The disciplinary officer must try the accused summarily under

subpart 3if, after having been given the right to an election

under section 117M the accused elects—

“(@ summary tria by the disciplinary officer; or

“(b) trial by the Court Martial, but withdraws his or her
election in the prescribed manner.
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“ Subpart 3—Trying charges summarily

“1170 Disciplinary of®cer must advise accused and hear

“(1)

“(2)

evidence on behalf of accused

If the disciplinary officer isto try the accused summarily, the
disciplinary officer must, in accordance with the rules of pro-
cedure, briefly advise the accused of the procedure to be
followed in the summary trial.

After advising the accused under subsection (1)the disciplinary

officer must ask the accused—

“(a) to outline the case on behalf of the accused; and

“(b) totell thedisciplinary officer whether or not the accused
wishes to put forward evidencein reply and, if so, what
form the evidence will take; and

“(c) to give evidence ordly if he or she wishes to give
evidence oraly; and

“(d) to cal each witness on behalf of the accused who is to
give evidence orally (following the accused if he or she
wishes to give evidence) to give his or her evidence in
the presence of the accused.

Struck out (unanimous)

1
“(e) toproduce, and to read aloud, any written statement that
the disciplinary officer has decided to admit in evidence

on behalf of the accused.

New (unanimous)

“(2A) Thedisciplinary officer must, after complying with subsection

(2), read aoud any written statement that the disciplinary
officer has decided to admit in evidence on behalf of the
accused.

|

“(3)

60

If evidenceis put forward on behalf of the accused, the disci-

plinary officer—

“(a) may alow the presenting officer to cross-examine each
witness who gives evidence oraly; and

“(b) if the presenting officer cross-examines a witness, must
allow the accused an opportunity to re-examine the
witness.
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“(4)

Thedisciplinary officer may put questionsto each witnessthat
the disciplinary officer considers necessary to ensure that he
or she fully understands the witness's evidence.

“117P Presenting of®cer and disciplinary of®cer may call or

“(1)

“(2)

“(3)

recall withesses
If evidence is put forward on behalf of the accused, the
presenting officer may, at the conclusion of the evidence on
behalf of the accused, with the leave of the disciplinary
officer, call or recall any witness to give evidence on any
matter raised by, or on behalf of, the accused in his or her
defence—

“(a) that the presenting officer could not properly have put
before the disciplinary officer before the accused’'s
defence was disclosed; or

“(b) that the presenting officer could not reasonably have
foreseen.

The disciplinary officer may, at any time before he or she
determines whether he or she finds the accused guilty or not
guilty on the charge, call or recall any witness if he or she
considers that it is in the interests of justice to do so.

If the disciplinary officer cals or recals a witness under
subsection (2) the disciplinary officer may allow the present-
ing officer, the accused, or both to put questionsto the witness
that the disciplinary officer may allow as proper.

“117Q Disciplinary of®cer must determine whether accused is

guilty or not guilty

After the disciplinary officer has received al the evidence

under subpart 2and this subpart, he or she must—

“(a) determine whether the accused is guilty or not guilty on
the charge; and

“(b) record the finding; and

“(c) inform the accused.

“ Subpart 4—Punishment

“117R Procedures to be followed before imposing punishment

“(1)

If the disciplinary officer records a finding of guilty on the
charge, he or she must, before imposing a punishment,—
“(@) examine the offender’s conduct sheets; and
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“(2)

“(3)

“(4)

62

“(b) if avictim of the offence so wishes, read aloud awritten
statement from the victim setting out—

“(i) any physical injury or emotional harm suffered
by the victim through, or by means of, the
offence; and

“(i1) any loss of, or damage to, property suffered by
the victim through, or by means of, the offence;
and

“(iii) any other effects of the offence on the victim; and

“(c) give the offender a reasonable opportunity to make an
explanation or pleain mitigation of punishment; and

“(d) if the offender so wishes, give any witness on behalf of
the offender a reasonable opportunity to give evidence
in support of the explanation or plea in mitigation of
punishment.

If the disciplinary officer records a finding of guilty on the

charge, he or she may, before imposing a punishment, obtain

from the presenting officer—

“(a) areport on the offender’ srecord and general conduct in
the service; and

“(b) details of any period during which the offender was
held in custody awaiting trial; and

“(c) details of any information in the possession of the ser-
vice authorities relating to the offender’ s circumstances
that may be relevant in considering punishment.

The disciplinary officer must ensure that he or she has
received a specified certificate if he or she intends to impose a
punishment consisting of or including 1 or more of the
following:

“(a) detention:

“(b) reduction in rank:

“(c) afine

In this section, victim has the same meaning asin section 4 of
the Victims' Rights Act 2002.
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“117S Disciplinary of®cer may impose punishment, order

“(1)

“(2
“(3)
“(4)

offender to appear for punishment if called on, or

discharge offender

The disciplinary officer may, after acting under section 117R—

“(a) impose on the offender any 1 or more of the punish-
ments that he or she is authorised under this Part to
impose and considers just; or

“(b) make an order under section 117T or

“(c) discharge the offender without acting under paragraph (a)
or (b)

The disciplinary officer must givereasonsfor hisor her action

under subsection (1)

Subsection (1)does not limit section 117zZA(which relates to

orders for compensation and restitution).

The disciplinary officer must, after acting under subsection

(1)1_

“(a) recordthedetailsof any forfeituresincurred by or under
this Act, and any cancellation of the whole or any part
of those forfeitures, and inform the offender; and

“(b) notify the offender of the offender’s right of appeal
under Part (6) 5A

“117T Order to come up for punishment if called on

“(1)

“(2

“(3)

“(4)

The disciplinary officer may, instead of imposing a punish-
ment on an offender, order the offender to appear for punish-
ment if called on to do so within the period specified in
subsection (2)

The period referred to in subsection (1js aperiod not exceeding
1 year, commencing with the date on which the finding of
guilty is recorded, that the disciplinary officer may specify in
the order.

If the disciplinary officer makes an order under subsection (1)
he or she must record and attach to the record of proceedingsa
statement of his or her findings of fact in relation to the
charge.

The disciplinary officer may make orders under section 117zZA
in combination with an order under subsection (1)
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“117U Offender to come up for punishment

“(1)

“(2)

“(3)

“(4)

“(59)

This section appliesif an offender in respect of whom an order

is made under section 117F—

“(a) is convicted, or found guilty summarily, of a subse-
guent offence against this Act or any other Act; or

“(b) failstocomply with any other order referred to in section
117T(4) or

“(c) failsto comply with any agreement, or fails to take any
measure or action, of a kind referred to in section
10(1)(b), (d), or (e) of the Sentencing Act 2002 that was
brought to the attention of the disciplinary officer at the
time the disciplinary officer made the order under
section 117T

An offender’s commanding officer may, at any time within
the period specified in the order made under section 117T order
the offender to appear before the commanding officer or
another disciplinary officer to be dealt with for the original
offence.

After an order is given under subsection (2) the offender must
be placed in close arrest and brought before the commanding
officer or other disciplinary officer at atime and place directed
by the commanding officer or disciplinary officer.

If a person appears before a commanding officer or another
disciplinary officer under this section and the commanding
officer or disciplinary officer is satisfied of any of the matters
specified in subsection (1) the commanding officer or discipli-
nary officer—

“(@ must inquire into the circumstances of the original
offence and the conduct of the offender since the order
under section 117Twas made (including, if appropriate,
the circumstances and seriousness of the subsequent
offence (if any)); and

“(b) may impose a punishment, or a combination of punish-
ments, on the offender for the original offence.

This section is subject to section 117X
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“Summary punishments

“117V Types and maximum amounts of summary

“(1)

“(2)

“(3)

“(4)

punishments

The punishments that may be imposed on an offender tried
summarily, or otherwise dealt with, under this Part are those
specified in Schedule 3.

The maximum amount of any one punishment that may be
imposed on an offender in relation to a charge tried summa-
rily, or otherwise dealt with, under this Part by—

“(@ acommanding officer or a detachment commander is
that specified in Schedule 4in relation to the rank of the
offender as specified in that schedule:

“(b) asubordinate commander is that specified in column 3 of
Schedule 4in relation to the rank of the offender as
specified in that schedule:

“(c) asuperior commander is that specified in Schedule 5

A disciplinary officer who finds a person guilty of 1 or more
offences may, if he or she thinksit isjust to do so, impose on
that person more than 1 of the punishments authorised by this
Part.

Subsection (3does not limit the power of a disciplinary officer
to discharge an offender without imposing a punishment on
him or her or to order that person to appear for punishment if
called on to do so.

“117W Certain punishments must not be imposed unless

“(D)

“(2)

offender was given right to elect trial by Court Martial
This section appliesif the disciplinary officer is a command-
ing officer, a detachment commander, or a superior
commander.

If the offender was given the right to elect trial by the Court
Martial under section 117D or 117Mthe disciplinary officer
may,—

“(@ in the case of a commanding officer or a detachment
commander, impose on the offender, to the extent
authorised by column 2 of Schedule,4any punishment or
punishments that the commanding officer or detach-
ment commander considers just:

“(b) in the case of a superior commander, impose on the
offender, to the extent authorised by column 2 of Schedule
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“(3)

5, any punishment or punishments that the superior
commander considers just.

If the offender was not given the right to elect tria by the
Court Martial under section 117D or 117Mthe disciplinary
officer may,—

“(@) in the case of a commanding officer or a detachment
commander, impose on the offender, to the extent
authorised by column 3 of Schedule,4any punishment or
punishments that the commanding officer or detach-
ment commander considers just:

“(b) in the case of a superior commander, impose on the
offender, to the extent authorised by column 3 of Schedule
5, any punishment or punishments that the superior
commander considers just.

“117X Punishment must be imposed for all offences of which

person is found guilty

If aperson tried summarily, or otherwise dealt with, under this
Part in respect of 2 or more charges contained in the same
charge report is found guilty of the offences charged, or at
least 2 of them if there are more than 2, any punishment or
punishments imposed on him or her must be in respect of all
of the offences of which he or she has been found guilty.

“117Y Provisions relating to punishment of detention

“(1)

“(2)

“(3)

“(4)

66

In determining the period of any detention to be imposed, a
disciplinary officer must not take into account any period
during which the offender has been held in custody but must
specify any such period on the committal order.

Subsection (1)does not apply in respect of any time spent in
custody that is unrelated to any charge before the disciplinary
officer.

A disciplinary officer must not impose the punishment of
detention on an officer (including a midshipman or an officer
cadet).

A disciplinary officer must not, except with the prior approval
of asuperior commander, impose the punishment of detention
on a member of the Armed Forces who had, at the time that
the offence was committed, attained the age of 17 years but
was, at that time, under the age of 18 years.
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“(5) Inthis section, custody—
“(ad) means detention in civil custody or under close arrest;
but
“(b) does not include open arrest.

“117Z Reduction of punishments
“(1) When adisciplinary officer has imposed a punishment, or a
combination of punishments, for an offence against this Act,
he or she—
“(a) may not subsequently increase the punishment for that
offence; but
“(b) may reduce the punishment for the offence at any time
before it has been completely carried out.

“(2) A commanding officer may reduce, but not increase, a punish-
ment imposed by a detachment commander or by a
subordinate commander.

“Compensation and restitution

“117ZA Orders for compensation and restitution

“(1) Every disciplinary officer who finds an offender guilty of an
offence may, in addition to or in substitution for any punish-
ment or punishments that he or she may impose on the
offender, order the offender, in the same manner and to the
same extent as the Court Martial,—

“(a) to pay compensation in accordance with section 86; or

“(b) to make restitution in accordance with section 87 (with
or without compensation under section 87(3)); or

“(c) both to pay compensation and make restitution.

“(2) However,—

“(a) if the offender was given the right to elect tria by the
Court Martial under section 117D or 117Mhe or she may
not be ordered under this section to pay an amount by
way of compensation exceeding hisor her basic pay for
aperiod of 28 days:

“(b) if the offender was not given the right to elect trial by
the Court Martial under section 117D or 117\he or she
may not be ordered to pay an amount by way of com-
pensation exceeding his or her basic pay for a period of
14 days.
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“ Subpart 5—M iscellaneous matters
“Rights under New Zealand Bill of Rights Act 1990

“117ZB Accused deemed to have waived certain rights in

“(1)

“(2)

“117ZC Implications of election must be explained to accused

“(1)

“(2
“(3)

68

certain circumstances

An accused is deemed to have irrevocably waived, in relation
to a charge, the rights referred to in subsection (2)if, after
having been given the right to an election under—

“(a@) section 1170 the accused elects—

“(i) for the commanding officer, detachment com-
mander, or superior commander to proceed under
subpart 4 Or

“(ii) trial by the Court Martial, but withdraws his or
her election in the prescribed manner:

“(b) section 117M the accused elects—

“(i) summary trial by the disciplinary officer; or

“(ii) trial by the Court Martial, but withdraws his or
her election in the prescribed manner.

The rights are—

“(@) theright that the accused had or has under section 24(c)
of the New Zealand Bill of Rights Act 1990 to the
extent that it relates to the right to legal representation;
and

“(b) theright that the accused had or has under section 25(a)
of that Act to the extent that it relates to the right to a
hearing by an independent court.

When the accused appears before the disciplinary officer to
indicate his or her election under section 117D or 117Mthe
disciplinary officer must, before the election is made, take
reasonabl e steps to ensure that the implications of the election
have been fully explained to the accused by—

“(a) hisor her defending officer; or

“(b) an officer or a non-commissioned officer who holds a

certificate of competency as a defending officer.

The implications referred to in subsection (1)must include any
matters prescribed by the rules of procedure.

The accused’s election under section 117D or 117Mmust be
recorded in writing in the prescribed form.

10

15

20

25

30

35



Armed Forces Law Reform Part 1 cl 37

“(4) The disciplinary officer must take reasonable steps to ensure
that the accused has read the el ection before the accused signs
it.

“117ZD Accused does not have certain rights if accused is
tried summarily or otherwise dealt with under this Part
If a disciplinary officer tries an accused summarily or an
accused is otherwise dealt with under this Part,—
“(@) the accused does not have, in relation to the relevant
charge, the right to legal representation; and
“(b) the accused does not have, in relation to the relevant
charge, the right to a hearing by an independent court.

“Recording of proceedings

“117ZE Recording proceedings before disciplinary of®cer
A disciplinary officer must comply with any requirements of
the rules of procedure to ensure that an audio recording, or a
written summary, is made of the proceedings before the disci-
plinary officer.

“Referral of charges

“117ZF Referral of charge must include referral of related

charges

If adisciplinary officer isrequired to refer acharge against an

accused to another person, he or she must also refer to that

person—

“(a) any charge against another person for an offence arising
from the same incident or series of incidents; and

“(b) any other charge against the accused for an offence
arising from the same incident or series of incidents.

“117ZG Documents and information to be provided to
accused and Director of Military Prosecutions
“(1) If achargeisto bereferred to the Director of Military Prose-
cutions by adisciplinary officer, the disciplinary officer must,
within 7 days of deciding that the charge is to be referred to
the Director of Military Prosecutions,—
“(a) ensurethat the accused is provided with the information
or documents that are prescribed by the rules of proce-
dure for the purposes of this subsection; and
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“(2)

“(3)

“(4)

“(b) inform the accused that he or she has 7 days from the
date of being informed in which to provide to the disci-
plinary officer any signed written statements in his or
her defence for referral to the Director of Military
Prosecutions.

A disciplinary officer (other than a superior commander)
must, within 14 days of deciding that a chargeisto be referred
to the Director of Military Prosecutions, send to his or her
superior commander the documents that are prescribed by the
rules of procedure for the purposes of this subsection.

A superior commander who receives documents under sub-

section (2)must, within 7 days of receiving those documents,

send to the Director of Military Prosecutions—

“(@ those documents; and

“(b) astatement containing the superior commander’ s opin-
ion as to whether prosecution of the charge is in the
interests of the service.

If the disciplinary officer is a superior commander, he or she

must, within 14 days of deciding that the charge is to be

referred to the Director of Military Prosecutions, send to the

Director of Military Prosecutions—

“(@) thedocumentsthat are prescribed by the rules of proce-
dure for the purposes of this subsection; and

“(b) astatement containing the superior commander’s opin-
ion as to whether prosecution of the charge is in the
interests of the service.

“117ZH Reference back of charge by Director of Military

“(D)

70

Prosecutions

If achargeisreferred by adisciplinary officer to the Director

of Military Prosecutions under section (117F(a) 117F(1)(a)or

117K(4)the Director of Military Prosecutions may, after giving

due consideration to the circumstances of the case, refer the

charge (together with all or any other charges referred under

section 1172} back to the disciplinary officer with a direction

that the officer must—

“(a) continueto act asadisciplinary officer in relation to the
charge or charges; or

“(b) dismiss the charge or charges.
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New (unanimous)

“(1A) If, after a charge is referred by a disciplinary officer to the

Director of Military Prosecutions under section 117F(1)(b) or
117N(1) the accused withdraws, in the prescribed manner, his
or her election for trial by the Court Martial, the Director of
Military Prosecutions may, after giving due consideration to
the circumstances of the case, refer the charge (together with
al or any other charges referred under section 117z back to
the disciplinary officer with adirection that the officer must—
“(a) continueto act asadisciplinary officer in relation to the
charge or charges; or
“(b) dismiss the charge or charges.

“(2)

“(3)

“(4)

“(59)

“(6)

A direction under subsection (1)or (LA)may include—

“(a) adirection to give the accused the right to elect trial by
the Court Martia; and

“(b) any other procedura directions that the Director of
Military Prosecutions thinks fit.

If achargeisreferred by a disciplinary officer to the Director
of Military Prosecutions under section (117F(b) 117F(1)(b)or
117N(1)the Director of Military Prosecutions may, after giving
due consideration to the circumstances of the case, refer the
charge (together with all or any other charges referred under
section 1172} back to the disciplinary officer with a direction
that the officer must dismiss the charge or charges.

On reference back of a charge under this section, the discipli-
nary officer must dispose of the charge in accordance with the
directions.

Reference back of a charge to adisciplinary officer under this
section is without prejudice to the power of the disciplinary
officer to prefer another charge if—

“(a) the Director of Military Prosecutions so directs; or
“(b) the disciplinary officer thinks fit.

The Director of Military Prosecutions must inform the
accused of any action that is taken in respect of the accused
under this section.
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“117ZI Director of Military Prosecutions may lay charge

“(1)

“(2)

before Court Martial

If achargeisreferred to the Director of Military Prosecutions
under this Part, he or she may lay the charge before the
Registrar of the Court Martial.

If the accused pleaded guilty under section 116in relation to a
charge referred to the Director of Military Prosecutions under
this Part, that plea must not be taken into account by the Court
Martial when making a finding on the charge.

“Procedures for certain persons

“117ZJ Procedures for prisoners of war, spies, midshipmen,

“()

“(2)

(and) of®cer cadetsand chaplains

If the accused is subject to this Act by virtue of section 12 or

13, the following provisions apply:

“(a) if the accused holds arank in an armed force, the same
procedure for dealing with the charge under this Part
must be followed, with any necessary modifications, as
if the accused held the corresponding rank in the Armed
Forces of New Zealand:

“(b) in any other case, the same procedure for dealing with
the charge under this Part must be followed, with any
necessary modifications, as if the accused were arating
of able rank in the Navy or a private in the Army or a
leading aircraftman in the Air Force, asthe case may be.

If the accused is a midshipman or an officer cadet, the same
procedure for dealing with the charge under this Part must be
followed, with any necessary modifications, asif the accused
were arating of ablerank inthe Navy or aprivatein the Army
or aleading aircraftman in the Air Force, as the case may be.

New (unanimous)

“(3)

|
If the accused is a chaplain, the same procedure for dealing
with the charge under this Part must be followed, with any
necessary modifications, as if the accused,—
“(a@) inthe case of achaplain Class I, were a captain in the
Navy, a colonel in the Army, or a group captain in the
Air Force:
|
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New (unanimous)

|

“(b) inthecaseof achaplain Class|l, were acommander in
the Navy, a lieutenant-colonel in the Army, or awing
commander in the Air Force:

“(c) in the case of a chaplain Class I1l, were a lieutenant-
commander in the Navy, a mgor in the Army, or a
squadron leader in the Air Force:

“(d) inthe case of achaplain Class |V, were alieutenant in
the Navy, acaptainin the Army, or aflight lieutenant in
the Air Force.

“Evidence

“117ZK Relevant evidence admissible unless excluded

“(1)

“(2)
“(3)

“(4)

“(59)

All relevant evidence is admissible in proceedings under this
Part and Part (6) 5A except evidence that is excluded under
subsection (4)

Evidence that is not relevant is not admissible in proceedings
under this Part or Part (6) 5A

Evidence is relevant in proceedings if it has a tendency to
prove or disprove anything that is of consequence to the
determination of the proceedings.

The disciplinary officer or the Summary Appeal Court must

exclude evidence if its probative value is outweighed by the

risk that the evidence will—

“(@ haveanunfairly pregjudicia effect onthe outcome of the
proceedings; or

“(b) needlessly prolong the proceedings.

The disciplinary officer or the Summary Appeal Court may,

subject to subsections (1) to (43Nd section 1508 require awitness

to answer a question that is put to them in proceedings under

this Part or Part(6) 5A (whether by the disciplinary officer, the

Court, a presenting officer, a defending officer, or any other

counsel appearing in the proceedings).

“117ZL Taking of evidence on oath

“(1)

In proceedings before—
“(a) adisciplinary officer, ora evidence must not be given
on oath unless the accused so requires:
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“(2

“(3)

“(4)

“(59)

“(6)

“(b) the Summary Appeal Court, oral evidence must be
given on oath.

For the purposes of subsection (1)(g)if the accused requires the
ora evidence to be given on oath, all witnesses who are to
give evidence orally in the proceedings (including the accused
if he or she gives evidence orally) must be sworn.

However, if the disciplinary officer or Summary Appeal Court
considers that a child who is called as a witness does not
understand the nature of an oath, the child's evidence may be
received even though it is not given on oath so long as the
officer or Court is of the opinion that the child—
“(a) hassufficient intelligence to justify the reception of the
evidence; and
“(b) understands the duty of speaking the truth.

If any person referred to in subsection (1) or (2pbjects to being
sworn or it is not reasonably practicable to administer an oath
to that person in a manner appropriate to his or her religious
belief, the person may be permitted to make a solemn affirma-
tion instead of swearing an oath.

The making of an affirmation under subsection (4has the same
force and effect and has the same consequences as the taking
of an oath.

Every oath or affirmation required to be administered under

this Part or Part(6) 5Amust be administered in accordance with
the rules of procedure.

“117ZM Admission in evidence of written statements instead

“(1)

“(2)

“(3)

74

of oral evidence

A written statement of aperson’sevidenceis, with the consent
of the accused and the disciplinary officer or the appellant and
the Director of Military Prosecutions (as the case may be),
admissible in evidence instead of calling that person to give
his or her evidence orally.

However, awritten statement of a person’sevidenceisadmis-
sible only to the same extent and for the same purpose as that
evidence would have been admissible in the proceedings if
given oraly by the maker of the statement.

Despite subsection (1) a disciplinary officer or the Summary
Appeal Court may require the person to attend and give his or
her evidence oraly.
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“(4)

“(9)

“(6)

In proceedings before a disciplinary officer, the accused and

the presenting officer must each be given—

“(a) acopy of every written statement that the other party
proposes to tender in evidence; and

“(b) a copy of every exhibit (if any) referred to in that
statement or information that is sufficient to enable the
recipient to inspect the exhibit or a copy of it.

In proceedings before the Summary Appeal Court, the appel-

lant and the Director of Military Prosecutions must each be

given—

“(a) acopy of every written statement that the other party
proposes to tender in evidence; and

“(b) a copy of every exhibit (if any) referred to in that
statement or information that is sufficient to enable the
recipient to inspect the exhibit or a copy of it.

A document or object accompanying a written statement ten-

dered as evidence and referred to in the statement as an exhibit

must be treated as if it had been produced as an exhibit and

identified in evidence by the maker of the statement.

“117ZN Disciplinary of®cers and Summary Appeal Court to

“(1)

“(2)

take judicial notice of certain matters

Every disciplinary officer and the Summary Appea Court

must take judicia notice of—

“(a) all matters of common knowledge; and

“(b) all other matters of which judicial notice would betaken
by the High Court.

The disciplinary officer may also take judicia notice of mat-
ters that may fairly be regarded as being within the general
service knowledge of the disciplinary officer.

“Other miscellaneous matters

“117Z0 General power to make orders or give directions

A disciplinary officer may, in respect of any proceedings
under this Part, make or give any order or direction, not
inconsistent with this Act or the rules of procedure, that seems
to him or her best calculated to do justice.
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“117ZP Construction of charges

“(1)

“(2)

In the construction of a charge sheet or charge there must be
presumed in favour of supporting it every proposition that
may reasonably be presumed to be impliedly included, though
not expressed in it.

In respect of acharge, the statement of the alleged offence and
the statement of the particulars of every act or omission con-
dtituting the alleged offence must be read and construed
together.

“117ZQ Replacement of disciplinary of®cer

“(1)

“(2

“(3)

“(4)

76

If at any time adisciplinary officer has begun to act under this
Part in relation to a charge, and, because of death, illness, or
any other reason, he or she is unable to continue to act as the
disciplinary officer in relation to the charge, the officer who
becomes the disciplinary officer in his or her place may act
under this Part in relation to the charge asif the officer whom
he or she replaced had not commenced to do so.

Despite subsection (1) if the disciplinary officer who has
become incapacitated had, before his or her incapacity, found
the accused guilty, the disciplinary officer who becomes the
disciplinary officer in his or her place must not try the charge
summarily but may instead, after inquiring into the circum-
stances of the charge, act under subpart 4as if he or she had
found the accused guilty himself or herself.

The rules of procedure may contain further provisions con-

cerning how—

“(@) anofficer becomesthedisciplinary officer in place of an
officer who is unable to continue to act in relation to a
charge; and

“(b) the officer who becomes the disciplinary officer must
deal with the charge.

This section does not apply if—

“(@) thedisciplinary officer isunableto continueto act asthe
disciplinary officer in relation to the charge because, in
accordance with this Part, the disciplinary officer is
required to refer the charge to another person; or

“(b) thisPart otherwise provides for a different procedure to
be followed in the event that the disciplinary officer is
unable to continue to act as the disciplinary officer in
relation to the charge.
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“117ZR Objection relating to personal interest

“(1)

“(2

“(3)

38

If an accused, during the proceedings before a disciplinary
officer, raises an objection that the disciplinary officer is per-
sonally interested in the charge, the disciplinary officer must
ensure that the objection is recorded in the record of
proceedings.

If, after an objection is made under subsection (1)adisciplinary

officer considers that he or she is personaly interested in the

charge—

“(a) he or she must not continue to act as the disciplinary
officer in relation to the charge; and

“(b) section 117zCapplies.

However, subsection (2)does not apply if a provision of this
Part provides for a different procedure to be followed in the
event that a disciplinary officer considers that he or she is
personally interested in a charge or is otherwise not empow-
ered to act as a disciplinary officer in relation to a charge.”

New (Parts 6 and 6A substitutgdPart 5A inserted

New (Parts 6 and 6A substitutgdPart 5A inserted

10

15

(Part 6 is repealed and the following Parts are substi20

tutedThe following Part is inserted after Part 5:

“Part (6) 5A
“Summary Appeal Court of New Zealand

“Establishment of Summary Appeal Court of New Zealand
“118 Summary Appeal Court of New Zealand established

“(1)
“(2)

“(3)

A court of record called the Summary Appea Court of New
Zealand is established.

In addition to the jurisdiction and powers specially conferred
on the Summary Appea Court by this or any other Act, the
Court has dl the powers inherent in a court of record.

The Summary Appeal Court isto have a seal, which isto be
judicially noticed by all courts and for all purposes.

“119 Constitution of Summary Appeal Court

“(1)
“(2)

The Summary Appeal Court comprises the Judges of the
Court Martial.

The Summary Appeal Court’sjurisdiction is not affected by a
vacancy in the number of Judges of the Court Martial.
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“120 Summary Appeal Court must sit in divisions

“(1)

“(2)
“(3)

“121 Registrar, clerks, and other of®cers of Summary Appeal

“(1)
“(2)
“(3)
“(4)

For the purposes of any proceedings in the Summary Appeal
Court, the Court must sit in divisions each comprising 1 Judge
assigned by the Chief Judge.

Each division of the Summary Appeal Court may exercise all
of the powers of the Court.

A division of the Summary Appeal Court may exercise any
powers of the Court even though 1 or more divisions of the
Court is exercising any powers of the Court at the same time.

Court
The Judge Advocate General must appoint a person to act as
the Registrar of the Summary Appea Court.

The Registrar may appoint clerks and any other officers of the
Summary Appeal Court as may be required.

An appointment under this section must be made by written
notice to the person concerned.

A person appointed under this section must not undertake any
other paid employment or hold any other office (whether paid
or not) unless the Judge Advocate General or Registrar (asthe
case may be) is satisfied that the employment or other officeis
compatible with that person’s appointment.

New (unanimous)

“121A Chief Judge may delegate to Registrar duty to assign

“(1)

“(2)

Judges
The Chief Judge may, either generally or particularly, dele-

gateto the Registrar the Chief Judge' s duty under section 120(1)

to assign a Judge for any proceedings of the Summary Appeal
Court.

A delegation—

“(@) must bein writing; and

“(b) may be made subject to any restrictions that the Chief
Judge thinks fit; and

“(c) isrevocable at any time, in writing; and

“(d) does not prevent the performance or exercise of afunc-
tion, duty, or power by the Chief Judge.

|
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New (unanimous)

|
“(3)

“(4)

The Registrar may perform any duties delegated under sub-

section (1)in the same manner and with the same effect as if
they had been conferred on him or her directly by thisAct and
not by delegation.

If the Registrar appears to act under subsection (1) he or sheis
presumed to be acting in accordance with the terms of delega-
tion in the absence of evidence to the contrary.

|

“122 Registrar may delegate functions, duties, or powers to

clerk or of®cer of Summary Appeal Court

Struck out (unanimous)

“(D)

1
The Registrar may, inwriting, either generally or particularly,
delegateto aclerk or any other officer of the Summary Appeal
Court appointed under section 121(2)any of the Registrar’s

functions, duties, and powers, except the power of delegation.
]

New (unanimous)

“(1)

|
The Registrar may, either generally or particularly, delegate to
a clerk or any other officer of the Summary Appea Court
appointed under section 121(2)any of the Registrar’s functions,
duties, and powers, except—
“(@) any function, duty, or power delegated to the Registrar
by the Chief Judge; and
“(b) this power of delegation.

“(2

“(3)

A delegation—

“(@ must be in writing; and

“(b) may be made subject to any restrictions and conditions
that the Judge Advocate Genera or the Registrar thinks
fit; and

“(c) isrevocable at any time, in writing; and

“(d) does not prevent the performance or exercise of afunc-
tion, duty, or power by the Registrar.

A clerk or any other officer of the Summary Appea Court to
whom any functions, duties, or powers are delegated may

79

10

15

20

25

30



Part 1 cl 38 Armed Forces Law Reform

“(4)

perform and exercise them in the same manner and with the
same effect as if they had been conferred directly by this Act
and not by delegation.

A clerk or any other officer of the Summary Appeal Court
who appearsto act under adelegation is presumed to be acting
in accordance with its terms in the absence of evidence to the
contrary.

“Right of appeal

“123 Right of appeal

Every person found guilty of an offence by a disciplinary

officer may appeal to the Summary Appea Court against 1 or

more of the following:

“(a) thefinding of guilty:

“(b) the punishment, or the combination of punishments,
imposed in relation to that finding:

“(c) an order of compensation or restitution (or both) made
in relation to that finding:

“(d) an order made under section 117T

“124 Notice of appeal

“(1)

“(2)

“(3)

80

An appeal under section 123must be made by lodging a notice

of appeal, in the prescribed form, with the Registrar within—

“(a) the prescribed period; or

“(b) any further time that the Summary Appeal Court may
allow on application made before or after the expiration
of that period.

An application under subsection (1)(bymust—

“(@) bein the prescribed form; and

“(b) belodged with the Registrar with the notice of appeal if
made after the expiration of the prescribed period.

Every notice of appeal must specify—

“(@ the finding, punishment, combination of punishments,
or order appealed from; and

“(b) thegrounds of appeal in sufficient detail to fully inform
the Summary Appeal Court of the issues in the appeal;
and

“(c) any other particulars that are prescribed by the rules of
procedure for the purposes of this section.
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“(4) If the time for lodging a notice of appeal with the Registrar
expires on aday on which the office of the Registrar is closed,
and by reason of that closure the notice cannot be lodged on
that day, the notice is deemed to be lodged in time if it is
lodged on the day on which the office is next open.

“(5) Inthissection, prescribed period means—

“(a) aperiod of 35 days commencing with the day after the
day on which the finding of guilty by the disciplinary
officer is recorded if the charge is tried summarily, or
otherwise dealt with, under Part 50utside New Zealand:

“(b) aperiod of 21 days commencing with the day after the
day on which the finding of guilty by the disciplinary
officer is recorded if the charge is tried summarily, or
otherwise dealt with, under Part 5in New Zealand.

“125 Registrar and disciplinary of®cer must provide copies of
documents

“(1) The Registrar must, as soon as practicable after receiving a
notice of appeal, provide a copy of the notice of appeal to the
disciplinary officer who made the finding of guilty and to the
Director of Military Prosecutions.

“(2) The disciplinary officer must, within 14 days of receiving a
copy of the notice of appeal under subsection (1) send to the
Registrar the documents that are prescribed by the rules of
procedure for the purposes of this section.

“(3) The Registrar must, within 7 days of receiving the documents
under subsection (2) send a copy of those documents to the
Director of Military Prosecutions and to the appellant.

“126 Abandonment of appeal

“(1) An appellant may, at any time after he or she has lodged a
notice of appeal, abandon the appeal by giving to the Registrar
notice of abandonment in the prescribed form.

“(2) Ifitiscontended onthe appellant’s behalf that the appellant is
insane, a notice of abandonment may be given and signed by
the appellant’ s representative.

“(3) Thesignature of the appellant or his or her representative to a
notice of abandonment must be witnessed by a member of a
specialist legal branch or corps in the Armed Forces, or the
appellant’s commanding officer, or an officer not below the
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rank of lieutenant commander in the Navy, major inthe Army,
or squadron leader in the Air Force.

“127 Effect of appeal on punishments and orders

A punishment, a combination of punishments, or an order
appealed against under this Part is not suspended by reason of
the appeal unless—

“(2

82

“(a)

“(b)

the rules of the Summary Appeal Court specify that the
punishment, the combination of punishments, or the
order is suspended; or

the Summary Appeal Court directs that the punishment,
the combination of punishments, or the order is
suspended.

“Special reference by Judge Advocate General

“128 Special references to Summary Appeal Court

“(1) The Judge Advocate General may refer 1 or more of the
following matters to the Summary Appeal Court if the Judge
Advocate Genera considersthat it isin the interests of justice
or discipline to do so:

“(a)
“(b)

“(0)
“(d)

afinding of guilty by a disciplinary officer:

the punishment, or the combination of punishments,
imposed in relation to a finding of guilty by a discipli-
nary officer:

an order of compensation or restitution (or both) made
inrelation to afinding of guilty by adisciplinary officer:
an order made under section 117T

For the purposes of this Part, a referral under this section
must, with al necessary modifications, be treated as an appeal
by the person found guilty of the offence.

“(3) A reference under this section must—

“(a)
“(b)

“(c)

“(d)

be lodged with the Registrar; and

specify the finding, punishment, combination of pun-
ishments, or order concerned; and

specify the reasons for the reference in sufficient detail
to fully inform the Summary Appeal Court of theissues
in the appeal; and

specify any other particulars that are prescribed by the
rules of procedure for the purposes of this section.
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New (unanimous)

|
“(4)

|
If a person has been found guilty of an offence by a discipli-
nary officer, any person (including the person found guilty)
may, in the prescribed manner, petition the Judge Advocate
General to refer to the Summary Appea Court under this
section 1 or more of the matters referred to in subsection (1)(a) to
(d).

|

“129 Person found guilty must be informed of reference and

“(1)

“(2

“(3)

may comment

The Registrar must, as soon as practicable after receiving a
reference from the Judge Advocate General, send to the per-
son found guilty of the offence—

“(a) acopy of the reference; and

“(b) anotice, in the prescribed form, that—

“(i) asksfor the person’swritten views on the finding
of guilty, the punishment, the combination of
punishments, or the order concerned to be sent to
the Registrar within the prescribed period; and

“(ii) asksfor the person’ s written advice asto whether
he or she wants to be legaly represented at an
oral hearing of the matter to be sent to the Regis-
trar within the prescribed period; and

“(ii1) advises him or her of the effect of subsection (2)

The Summary Appeal Court may deal with a reference from

the Judge Advocate General by way of a hearing on the papers

if the person who is sent a notice under subsection (13—

“(a@) indicates that he or she does not want to be legaly
represented at an oral hearing of the matter; or

“(b) otherwise indicates that he or she does not require an
oral hearing of the matter; or

“(c) does not provide written advice under subsection (1)(b)(ii)
within the prescribed period.

In this section, prescribed period means a period of 21 days
commencing on the day after the day that the notice under
subsection (1)(b)is sent to the person found guilty of the
offence.
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“Powers of Summary Appeal Court

“130 Appeals to proceed by way of rehearing and general
power of Summary Appeal Court

“(1) Appeals to the Summary Appeal Court proceed by way of
rehearing.

“(2) The Summary Appeal Court has, for the purposes of this Act,
full power to determine, under this Act, any question neces-
sary to be determined for the purpose of doing justice in any
case before the Court.

“131 Power of Summary Appeal Court in respect of ®nding
of guilty

“(1) The Summary Appeal Court must, on an appeal against a
finding that a person is guilty of an offence,—
“(a) allow the apped if it considers that—

“(i) the finding of the disciplinary officer should be
set aside on the ground that it is unreasonable or
cannot be supported having regard to the evi-
dence; or

“(i1) the finding of the disciplinary officer involves a
wrong decision on a question of law; or

“(iii) there was, on any ground, a miscarriage of jus-
tice; or

“(iv) the summary trial was a nullity; and

“(b) dismiss the appeal in any other case.

“(2) However, the Summary Appeal Court may dismiss the apped
if it considers that no substantial miscarriage of justice has
actually occurred even though it considersthat the point raised
in the appeal might be decided in favour of the appellant.

“(3) If the Summary Appeal Court allows an appea under sub-
section (1) the Court—
“(d must quash the finding of guilty; and
“(b) may do any of the following:
“(i) direct afinding of not guilty of having committed
the offence to be entered; or
“(ii) direct a new tria to be held by the disciplinary
officer or by the Court Martia; or
“(iii) make any other order that justice requires.

“(4) In making an order under subsection (3)(b)(ij) the Summary
Appeal Court must—
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“(5)

“(a) advise the disciplinary officer or the Court Martial (as
the case may be) of its reasons for so doing; and

“(b) giveto the disciplinary officer or the Court Martial (as
the case may be) any directions that it thinks fit.

In conducting anew trial of the charge, the disciplinary officer
or the Court Martial (as the case may be) must have regard to
the Summary Appeal Court’s reasons for making an order
under subsection (3)(b)(ij) and to the Court’s directions under
subsection (4)

“132 Power of Summary Appeal Court in respect of

“(1)

“(2)

punishments

The Summary Appeal Court may, on an appeal against a

punishment or a combination of punishments,—

“(@) quash the punishment, or the combination of punish-
ments, if—

“(i) dl of the findings of guilty in relation to the
punishment, or the combination of punishments,
have been quashed; or

“(ii) the Court considers that the disciplinary officer
did not have the power to impose the punishment
or the combination of punishments; or

“(iii) the Court considers that the punishment, or the
combination of punishments, is too severe; or

“(b) vary the punishment, or the combination of punish-
ments, if—

“(i) the Court considers that the disciplinary officer
did not have the power to impose the punishment
or the combination of punishments; or

“(i) the Court considers that the punishment, or the
combination of punishments, is too severe; or

“(c) dismiss the appeal.

The Summary Appeal Court may vary the punishment, or the

combination of punishments, under subsection (1)(bpy substi-

tuting a punishment, or combination of punishments, that—

“(a) the disciplinary officer would have had the power to
impose; and

“(b) in the opinion of the Summary Appeal Court, is no
more severe than the punishment, or the combination of
punishments, originally imposed.

85

10

15

20

25

30

35



Part 1 cl 38 Armed Forces Law Reform

“(3)

If the punishment, or the combination of punishments, is

varied, the varied punishment, or combination of

punishments,—

“(@) is deemed to have been imposed by the disciplinary
officer; and

“(b) haseffect asif imposed on the day on which the original
punishment, or combination of punishments, was
imposed.

“133 Power of Summary Appeal Court in respect of orders

“(1)

“(2)

86

for compensation and restitution and orders to come up

for punishment if called on

The Summary Appea Court may, on an appea against an

order of compensation or restitution (or both) or an order

under section 117T7—

“(d) quash the order if—

“(i) all of thefindingsof guilty in relation to the order
have been quashed; or

“(ii) the Court considers that the disciplinary officer
did not have the power to make the order; or

“(iii) the Court considersthat the order istoo severe; or

“(iv) in the case of an order under section 117T the
Court considers that quashing the order is neces-
sary for the maintenance of discipline or in the
interests of justice; or

“(b) vary the order if the Court—

“(i) considers that the order is too severe; or

“(i) otherwise considers that a variation is necessary
for the maintenance of discipline or in the
interests of justice; or

“(c) dismiss the appeal.

If an order under section 117Tis quashed under subsection

(D@)(Iv}—

“(@ the Summary Appeal Court may impose a punishment,
or combination of punishments, that the disciplinary
officer would have had the power to impose; and

“(b) that punishment, or combination of punishments,—
“(i) isdeemed to have been imposed by the discipli-

nary officer; and
“(ii) has effect as if imposed on the day on which the
order under section 117Twas made.
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“(3) The Summary Appeal Court may vary the order under sub-

section (1)(b)by substituting an order—

“(a
“(b)

“(0)

that the disciplinary officer would have had the power

to make; and

that, in the case of an order requiring the payment of

compensation,—

“(i) reduces the amount of compensation to be paid,;
or

“(ii) increasesthe amount of compensation to be paid;
and

that, in the case of an order requiring restitution,—

“(i) requires property additiona to or different from
that specified in the order to be restored to the
person who appears to the Court to be entitled to
it; or

“(i) excludes part of the property that is specified in
the order if the Court considers that the person to
whom property is to be restored is not entitled to
that part.

“(4) If an order is varied under this section, the varied order—

“(a
“(b)

is deemed to have been made by the disciplinary officer;
and

has effect as if made on the day on which the original
order was made.

“134 Supplementary powers of Summary Appeal Court
For the purposes of any proceedings in the Summary Appeal
Court, the Court may—

“(a)

“(b)

order that all necessary steps be taken to obtain from the

disciplinary officer who tried, or otherwise dealt with,

the charge against the appellant a report that—

“(i) sets out the disciplinary officer’s opinion on the
case or on any point arising in the case; or

“(i) contains a statement of any facts that the Court
considers to be in need of clarification because
they appear to the Court to be material for the
purpose of the determination of the case:

appoint any person with special expert knowledgeto act

as an assessor to the Court in any caseif it appearsto the

Court that special knowledge is required for the proper

determination of the case:
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“(c) issue any warrants necessary for enforcing the orders
of, or punishments imposed by, the Court.

“Decisions of Summary Appeal Court

“135 Decisions of Summary Appeal Court ®nal

“(1) The decision of the Summary Appeal Court on any appeal
under this Part isfinal and conclusive, and there is no right of
appeal against the Court’s decision.

“(2) The Summary Appea Court must state its reasons in writing
for a decision on any appeal under this Part.

“Sittings of Summary Appeal Court

“136 Sittings of Summary Appeal Court
“(1) The Summary Appeal Court—
“(a8 must sit in open court unless section 137 or 13gapplies,
and
“(b) may sit in any place that the Judge Advocate General
may direct, whether in New Zealand or elsewhere; and
“(c) may conduct its proceedings by teleconference or by
any means of communication that allows individuals a
reasonable opportunity to participate in the
proceedings.

“(2) Subsection (1)(cjs subject to the rules of procedure.

“(3) A ditting of the Summary Appea Court may be adjourned
from time to time and from place to place.

“137 When Summary Appeal Court must hold proceedings in
closed court

“(1) The Summary Appea Court must hold its proceedings in
closed court while deliberating on whether to allow an appeal.

“(2) The Summary Appeal Court may hold its proceedings in
closed court on any other deliberation.

“(3) When the Summary Appeal Court holds its proceedings in
closed court, only the following persons may be present:
“(@) the Judge:
“(b) any other personsauthorised by the (rules of procedure

Judge.
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“138 Summary Appeal Court may limit scope of open court

“(1)

“(2)

In any proceedings in the Summary Appea Court, the Court
may make any of the orders specified in subsection (2)imiting
the scope of open court if the Court considers that—

“(a) a statement may be made or evidence given in the
course of those proceedings that might lead to the dis-
closure of information that would or might—

“(i) be directly or indirectly useful to the enemy or
any foreign country; or

“(ii) be otherwise harmful to New Zealand; or

“(b) the making of the order—

“(i) isnecessary in the interests of justice; or

“(ii) isdesirablein the interests of public morality; or

“(ii1) isnecessary for the protection of the reputation of
avictim of an alleged sexua offence or offence
of extortion.

The orders referred to in subsection (1)are as follows:

“(@) anorder forbidding publication of any report or account
of the whole or any part of the proceedings, including
any evidence adduced or submissions made:

“(b) an order forbidding the publication of the name of any
person connected, whether as a witness or otherwise,
with the proceedings or of any name or particulars
likely to lead to the identification of that person:

“(c) an order excluding all or any persons, except the
following:

“(i) the Director of Military Prosecutions or any per-
son acting on behalf of the Director:

“(ii) the appellant’s counsel:

“(iii) the Registrar or any other officer of the Summary
Appeal Court:

“(iv) an interpreter required in the proceedings:

“(v) a person expressly permitted by the Summary
Appeal Court to be present.
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New (unanimous)

| |

“(2A) However, the Summary Appeal Court may make an order
specified in subsection (2)(cjhat has the effect of excluding any
accredited news media reporter from the proceedings only on
the grounds specified in subsection (1)(g)but not on any of the
grounds specified in subsection (1)(b)

| |

“(3) An order specified in subsection (23—
“(@ may be made for alimited period or permanently; and
“(b) if itismade for alimited period, may be renewed for a
further period or periods or made permanent by the
Summary Appeal Court at any time; and
“(c) if it is made permanently, may be reviewed by the
Summary Appeal Court at any time.

“Miscellaneous procedural provisions

“139 Right of appellant to present his or her case in writing
and restricted right of appellant to be present

“(1) An appellant under this Part may, instead of having his or her
case presented orally, have it presented in writing.

New (unanimous)
| |
“(1A) If subsection (L)japplies, the Summary Appea Court may deal
with the appellant’s case by way of a hearing on the papers.
| |

“(2) An appellant under this Part is not entitled to be present at the
hearing of an appea under this Part or at any proceedings
preliminary or incidental to that appeal.

“(3) Subsection (2)does not apply if—

“(a) therulesof procedure provide that the appellant has the
right to be present; or

“(b) the Summary Appeal Court gives the appellant leave to
be present.

“(4) A power of the Summary Appeal Court under this Part may be
exercised despite the absence of the appellant.

“140 Defence of appeals and representation of appellant
“(1) The Director of Military Prosecutions must undertake the
defence of an appeal to the Summary Appeal Court.
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“(2) An appellant under this Part may be represented by a lawyer.

“141 Costs of appeal

“(1) Onthehearing and determination of an appeal or any proceed-
ings preliminary or incidental to the appeal under this Part, no
costs may be allowed on either side.

“(2) Thefollowing expenses must be defrayed in the same manner
as the expenses of atrial of acriminal casein the High Court:
“(@) theexpensesof any witnesses attending on the order of

the Summary Appeal Court or examined in any pro-
ceedings preliminary or incidental to the appeal under
this Part:

“(b) theexpensesof, and incidental to, the appearance of the
appellant on the hearing of his or her appeal under this
Part or on any proceedings preliminary or incidental to
that appeal:

“(c) all expenses of, and incidental to, any examination of
witnesses conducted by any person appointed by the
Summary Appeal Court for the purpose:

“(d) the expenses of any person appointed as assessor to the
Summary Appeal Court.

“142 Removal of prisoners for purposes of proceedings under
this Part

Provision may be made by orders made by the Chief of

Defence Force, or by regulations made under the Corrections

Act 2004, as to the manner in which an appellant, when in

custody, is to be—

“(a) takento, kept in custody at, and brought back from any
place at which he or sheis entitled to be present for the
purposes of this Part; or

“(b) taken to any place to which the Summary Appeal Court
may order him or her to be taken for the purpose of any
hearing or proceedings of the Court.

“143 Duties of Registrar with respect to appeals
“(1) The Registrar must—
“(a) takeall necessary steps for obtaining the determination
of an appea under this Part; and
“(b) obtain and lay before the Summary Appea Court in
proper form al documents, exhibits, and other things
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relating to the relevant summary trial that appear neces-
sary for the proper determination of the appeal; and

“(c) provide the necessary forms and instructions relating to
notices of appeal under this Part to any person who asks
for them, to personsin charge of places where persons 5
punished by a disciplinary officer may lawfully be
detained, and to any other persons that the Registrar
thinks fit.

“(2) Every person in charge of aplace referred to in subsection (1)(c)
must cause the forms and instructions to be placed at the 10
disposal of persons detained in that place who desire to lodge
anotice of appeal under this Part.

Struck out (unanimous)

“Part 6A
“Court Martial of New Zealand

“Subpart 1—Preliminary matters 15

“Establishment of Court Martial

“144 Court Martial established
“(1) A court of record called the Court Martial of New Zealand is
established.

“(2) Inaddition to the jurisdiction and powers specially conferred 20
on the Court Martial by thisor any other Act, the Court hasall
the powers inherent in a court of record.

“144A Court Martial must sit in divisions
“(1) For the purposes of any proceedings in the Court Martial, the
Court must sit in divisions each comprising 1 Judge. 25

“(2) Eachdivision of the Court Martial may exerciseall the powers
of the Couirt.

“(3) A division of the Court Martial may exercise any powers of
the Court even though 1 or more divisions of the Court are
exercising any powers of the Court at the same time. 30

“144B Seal of Court Martial
The Court Martial is to have a seal, which is to be judicially

noticed by all courts and for all purposes.
L ]
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Struck out (unanimous)

“Judges and of®cers of Court Martial

“144C Judges of Court Martial
“(1) The Court Martial comprises—
“(@ 1 Judge who is to be the Chief Judge of the Court
Martia; and
“(b) at least 6 other Judges.

“(2) The Court Martial’s jurisdiction is not affected by a vacancy
in the number of its Judges.

“144D Appointment of Chief Judge
“(1) The Governor-General must appoint, by warrant, the Chief
Judge.

“(2) A person may not be appointed as the Chief Judge unless he or
she—
“(a) isappointed to, or holds, the office of Judge Advocate
Generdl; or
“(b) if the office of Judge Advocate General is vacant, is
qualified for appointment as a Judge under section 144l

“(3) The Chief of Defence Force must arrange for notice of an
appointment under subsection (1X0 be published in the Gazette
as soon as practicable after the appointment.

“144E Appointment of Deputy Chief Judges
“(1) The Chief Judge must, by giving written notice to the person
or persons concerned, appoint 1 or more Deputy Chief Judges.

“(2) A person may not be appointed as a Deputy Chief Judge
unless he or she—
“(a@) is appointed to, or holds, the office of Deputy Judge
Advocate General; or
“(b) if the office of Deputy Judge Advocate Genera is
vacant, is qualified for appointment as a Judge under
section 144l

“(3) A Deputy Chief Judge may act in place of the Chief Judge
if—

“(@) because of illness or absence from New Zealand, or for
any other reason, the Chief Judge is unable to exercise
the duties of that office; or

“(b) the office of Chief Judge is vacant.
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Struck out (unanimous)

“(4)

“(5)

While acting in place of the Chief Judge, a Deputy Chief

Judge—

“(a) may perform the functions and duties of the Chief
Judge; and

“(b) may for that purpose exercise al the powers of the
Chief Judge.

The Chief of Defence Force must arrange for notice of an
appointment under subsection (1X0 be published in the Gazette
as soon as practicable after the appointment.

“144F Chief Judge may delegate functions, duties, or powers

“(1)

“(2

“(3)

“(4)

to Deputy Chief Judges or Registrar

The Chief Judge may, in writing, either generally or particu-
larly, delegate to a Deputy Chief Judge or to the Registrar any
of the Chief Judge' s functions, duties, and powers, except the
power of delegation.

A delegation—

“(@ must be in writing; and

“(b) may be made subject to any restrictions that the Chief
Judge thinks fit; and

“(c) isrevocable at any time, in writing; and

“(d) does not prevent the performance or exercise of afunc-
tion, duty, or power by the Chief Judge.

A Deputy Chief Judge or the Registrar may perform any
functions, duties, or powers delegated under subsection (1)in
the same manner and with the same effect asif they had been
conferred on him or her directly by this Act and not by
delegation.

If a Deputy Chief Judge or the Registrar appears to act under
subsection (1) that person is presumed to be acting in accor-
dance with the terms of delegation in the absence of evidence
to the contrary.

“144G Protection of Chief Judge and Deputy Chief Judges

“(1)

from removal from of®ce
The Chief Judge or a Deputy Chief Judge may not be removed
from office except by the Sovereign or the Governor-General,

acting upon the address of the House of Representatives.
]
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Struck out (unanimous)
I 1

“(2) An address under subsection (1)may be moved only on the
ground of —
“(a) the Judge s misbehaviour; or
“(b) the Judge'sincapacity to discharge the functions of the
Judge's office.

“144H Appointment of other Judges
“(1) The Chief Judge must, by giving written notice to each of
them, appoint the other Judges.

“(2) A person may not be appointed as a Judge under this section
unless he or sheis qualified for appointment as a Judge under
section 144l

“(3) Judges who are appointed under this section—
“(a) have seniority among themselves according to the dates
of their appointment; and
“(b) hold office at the pleasure of the Chief Judge.

“(4) The Chief of Defence Force must arrange for notice of an
appointment under subsection (1X0 be published in the Gazette
as soon as practicable after the appointment.

“1441 Quali®cations of Judges generally
“(1) A personisqualified for appointment as a Judge only if he or
she—
“(@) hasheld apractising certificate as a barrister or solicitor
of the High Court for at least 7 years; or
“(b) isaDistrict Court Judge.

“(2) Despite a person’s appointment as a Judge of the Court Mar-
tial, that person may sit as, or exercise any of the powers of, a
District Court Judge.

“144J Judges must not hold other of®ces
A Judge must not undertake any other paid employment or
hold any other office (whether paid or not) unless the Chief
Judge is satisfied that the employment or other office is com-
patible with judicial office.

“144K Judges to have immunities of High Court Judges
A Judge has all the immunities of a Judge of the High Court.
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Struck out (unanimous)

“144L Age of retirement

“(1)
“(2)

Each Judge, except the Chief Judge, must retire from office on
attaining the age of 70 years.

The Chief Judge must retire from office on attaining the age of
75 years.

“144M Salaries and allowances of Judges

“(1)

“(2

“(3)
“(4)

“(59)

“(6)

‘()

Each Judgeisto be paid, out of public money, without further

authority than this section,—

“(a) a sdary at the rate that the Remuneration Authority
determines; and

“(b) any alowances that are determined by the Remunera-
tion Authority; and

“(c) any additional allowances (being travelling allowances
or other incidental or minor allowances) that may be
determined by the Governor-General.

In the case of the Chief Judge or a Deputy Chief Judge, the
rate of salary and the allowances determined may be higher
than those for the other Judges.

The salary of a Judge is not to be reduced while the Judge
holds office.

The salary and allowances payablefor aperiod during which a
Judge acts on a part-time basis must be calculated and paid on
a pro rata basis as a proportion of the salary and allowances
for a full-time equivalent position.

For the purpose of subsection (3) the payment of salary and
allowances on a pro rata basis under subsection (4)is not a
reduction of salary.

Any determination made under subsection (1)(g)and any provi-
sion of the determination, may be made so as to come into
force on a date specified in the determination, being the date
of the making of the determination or any other date, whether
before or after the date of the making of the determination or
the date of the commencement of this section.

Every determination made under subsection (1)(c) and every
provision of the determination, for which no date is specified
under subsection (6)comes into force on the date of the making

of the determination.
[
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Struck out (unanimous)
I 1

“144N Registrar, clerks, and other of®cers of Court Martial
“(1) The Chief Judge must appoint a person to act as the Registrar
of the Court Martial.

“(2) The Registrar may appoint clerks or any other officers of the
Court Martial as may be required.

“(3) An appointment under this section must be made by giving
written notice to the person concerned.

“(4) A person appointed under this section must not undertake any
other paid employment or hold any other office (whether paid
or not) unless the Chief Judge or the Registrar (as the case
may be) is satisfied that the employment or other office is
compatible with that person’s appointment.

“1440 Registrar may delegate functions, duties, or powers to
clerk or other of®cer of Court Martial
“(1) TheRegistrar may, inwriting, either generally or particularly,
delegate to a clerk or any other officer of the Court Martial
appointed under section 144N(2)any of the Registrar’s func-
tions, duties, and powers, except the power of delegation.
“(2) A delegation—
“(@) must bein writing; and
“(b) may be made subject to any restrictions and conditions
that the Chief Judge or the Registrar thinks fit; and
“(c) isrevocable at any time, in writing; and
“(d) does not prevent the performance or exercise of afunc-
tion, duty, or power by the Registrar.

“(3) A clerk or any other officer of the Court Martial to whom any
functions, duties, or powers are delegated may perform and
exercise them in the same manner and with the same effect as
if they had been conferred directly by this Act and not by
delegation.

“(4) A clerk or any other officer of the Court Martial who appears

to act under a delegation is presumed to be acting in accor-

dancewith itstermsin the absence of evidenceto the contrary.
L ]
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Struck out (unanimous)

“ Subpart 2—Constitution of Court Martial for
proceedings

“General

“144P Composition of Court Martial
“(1) For the purpose of any trial in the Court Martial and of any
proceedings under section 144zzpthe Court must consist of—
“(@ 1 Judge; and
“(b) either of the following:
“(i) S5military membersif the proceedingsrelateto an
offence for which the maximum penalty is life
imprisonment or a term of imprisonment of 20
years or more (a serious offencg or
“(ii) 3 military members in any other case.

“(2) For the purpose of any other proceedingsin the Court Martial,
the Court may consist of 1 Judge.

“(3) The Chief Judge must assign the Judge for the proceedings.

“(4) TheRegistrar must assign the military membersin accordance
with sections 144Q to 144@nd, as the case may be, section 144W

“Assignment of military members of Court Martial

“144Q Quali®cations for membership

A person is qualified to sit as a military member only if he or

she—

“(@ isamember of the Armed Forces; and

“(b) has served in the Armed Forces for a period of more
than 3 years (whether continuously or in aggregate);
and

“(c) isnot disqualified under section 144R

“144R Disquali®cations for membership
A person is disgualified to sit as a military member if he or
she—
“(a) has been the commanding officer of the accused at any
time between the date on which the accused was
charged and the date of the trial; or

“(b) isthe prosecutor or a witness for the prosecution; or
L ]
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Struck out (unanimous)

1
“(c) hasinvestigated the charge against the accused or was
the officer who made the preliminary inquiry into the
case; or
“(d) was a member or judge advocate of a previous court
that tried the accused in respect of the same offence; or
“(e) hasheld, or was one of the persons holding, an inquiry
under this Act into matters relating to the subject matter
of the charge against the accused; or
“(f) has apersona interest in the case.

“144S Registrar must consider other factors in assigning

“(1)

“(2)

“(3)

military members

In any proceedings in the Court Martial where the accused is

an officer, the Registrar must assign—

“(@) 5 officers to be military members if the proceedings
relate to a serious offence; or

“(b) 3 officersto be military members in any other case.

In any proceedingsin the Court Martial wherethe accusedisa
rating, soldier, or airman, the Registrar may assign—
“(@) either of the following to be military members if the
proceedings relate to a serious offence:
“(i) 4 officersand 1 warrant officer; or
“(ii) 3 officers and 2 warrant officers; or
“(b) 2 officersand 1 warrant officer to be military members
in any other case.

Unless the Registrar is of the opinion that it is not reasonably

practicable to do so, the Registrar—

“(@ must assign military members whose ranks reflect—
“(i) the seniority of the accused; and
“(i1) the seriousness of the charge against the accused,;

and

“(b) must assign at least 1 military member who belongs to
the same component of the Navy, Army, or Air Force,
as the case may be, as the accused; and

“(c) must not assign officers or warrant officers who are
al—
“(i) from the same ship or unit as the accused; or
“(i1) from 1 ship or unit.
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Struck out (unanimous)

“144T Of®cers of other forces may be assigned as military

“(1)

“(2)

“(3)

members in certain circumstances

This section applies if—

“(a@) itisnecessary to try an accused at a particular place or
under particular circumstances; and

“(b) because of that place or those circumstances, the Regis-
trar considers that the minimum number of officers
required by section 144S(1) or (Ryannot, having regard to
the operational requirements of the Armed Forces, be
assigned as military members.

The Registrar may assign an officer of aforce of another State
to be a military member if that State has been declared to be
serving together with a New Zealand force under section 23B
of the Defence Act 1990.

However, only 1 officer may be assigned as a military mem-
ber under subsection (2) and that person may not be assigned
unless he or she has served as an officer for a period of more
than 3 years (whether continuously or in aggregate).

“144U Procedure for assigning military members

“(1)

“(2

“(3)

The Registrar must give written notice to—
“(a) each person who is assigned as a military member; and
“(b) the accused in the proceedings.

The notice under subsection (1)(ajnust state that—

“(a) the person has been assigned as a military member; but

“(b) the assignment is to be confirmed pending any objec-
tions made by the accused in accordance with section
144V,

The notice under subsection (1)(bynust—

“(a) set out the names and particulars of the persons who
have been assigned as military members; and

“(b) state that the accused has the right to object to the

Registrar in accordance with section 144V
]
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“144V Accused may object against assignment of person as

“(1)

“(2)

“(3)

“(4)

“(9)

“(6)

military member

The accused may object to the Registrar about the assignment

of any person as a military member on the ground that the

person—

“(a) might not act, or is not in a position to act, impartially;
or

“(b) isnotqualified to sit as amilitary member under section
144Q

An objection under subsection (1)must—

“(@ be written; and

“(b) specify the ground of the objection; and

“(c) be made within the time prescribed in the rules of pro-
cedure; and

“(d) be served on the Registrar.

On receiving an objection under subsection (2) the Registrar
must—

“(a) consider the objection; and

“(b) decide whether to accept or reject the objection.

If the Registrar accepts the objection, the Registrar must—
“(@) assign another person (a substitute military member)

in accordance with sections 144Q to 144U and 144and
“(b) give written notice of that assignment to—

“(i) the substitute military member; and

“(ii) the person whose assignment was objected to by

the accused (the impugned persor); and

“(iii) the accused.
To avoid doubt, the impugned person must be treated asif that
person had retired from the Court Martial on the date on
which the notice under subsection (4)(b)(iijS given.

If the Registrar rejects the objection,—

“(a) the impugned person is confirmed as a military mem-
ber; and

“(b) the Registrar must give written notice of that fact to the

impugned person and the accused.
]
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“144W Substitute military members

“(1)

“(2)

“(3)

The Registrar may assign—

“(@) an officer to act as a substitute military member for
another officer; or

“(b) awarrant officer to act as a substitute military member
for another warrant officer.

A substitute military member may be assigned to fill a

vacancy in the military membership of the Court Martial if a

military member—

“(a) diesor becomesserioudly ill before the beginning, or in
the course, of the trial; or

“(b) isabsent orisfound tobedisqualified to sit asamilitary
member; or

“(c) retires from the Court as aresult of an objection under
section 144\ or

“(d) isfound guilty of contempt of the Court Martial under
section 144ZA

The accused may object to the Registrar about the assignment
of any person as a substitute military member and the provi-
sions of section 144vapply, with all necessary modifications, to
that substitute military member.

“Subpart 3—Duties of members of Court Martial
“Duties of Judge

“144X Duties of Judge: general

“(1)
“(2)

“(3)

A Judge must act impartially at all times.

A Judge must be present whenever the Court Martial issitting,
whether in open or closed court, except when the Court is
deliberating on itsfindings at atrial or on areconsideration of
its findings.

A Judge must (without prejudice to the Judge' s duty under the
rules of procedure) take all necessary steps to ensure that the
defence of the accused is not prejudiced by the ignorance of
the accused, or by any incapacity of the accused to state his or
her case intelligibly or to question witnesses, or in any other
way.
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“(4)

“(9)

1
A Judge may call or recall any witnessthat he or she considers
should be questioned on any matter that the Judge considers
requires clarification.

A Judge must ensure that a proper record of the proceeding is
made and is kept in safe custody in accordance with the rules
of procedure.

“144Y Duties of Judge at trial

“(1)

“(2)

A Judge must ensure that the trial is conducted in accordance
with this Act and the rules of procedure and in amanner that is
appropriate for a court of justice.

In particular, a Judge must act as follows:

“(@ ruleon any informality or defect in—
“(i) the charge sheet; or
“(ii) the constitution of the Court Martial; or
“(iii) any other matter relating to the proceeding:

“(b) ensure that the prosecutor and the defence or counsel
conduct themselves in accordance with the rules of
procedure:

“(c) ensurethat justice is administered and that the accused
has a fair trial:

“(d) afford the accused every reasonable opportunity to
make his or her defence:

“(e) ensure that the accused refrains from making remarks
contemptuous of, or disrespectful towards, the Court
Martial and from using insulting language:

“(f) ensure that no officer under instruction who is present
expresses an opinion to a member of the Court Martial
on any matter relating to the trial before the Court has
announced its findings, nor on sentence before the
Court has passed sentence:

“(g) after thefinal addresseson behalf of the prosecution and
the accused, sum up the evidence and advise the mili-
tary members on the application of the law to the case
before they retire to deliberate on their findings:

“(h) if the military members declare a finding of guilty
(including any finding authorised by sections 144ZW to
144z% and the Judge is of the opinion that the finding is

contrary to law, advise the military members once (but
]

103

10

15

20

25

30

35



Part 1 cl 38 Armed Forces Law Reform

Struck out (unanimous)
I 1

only once) more of the findings that are, in the Judge's
opinion, open to them in law.

“(3) For the purposes of subsection (2)(d)a Judge—
“(a) must not unnecessarily restrict the accused in the man-
ner in which the accused makes the defence; and
“(b) must not stop the presentation of the defence on the
ground of irrelevance except in extreme cases (although
the Judge may caution the accused to avoid the defence
becoming irrelevant).

“(4) Despite subsection (2)(g)a Judge must not prevent the accused
from impeaching the evidence or motive of any witness, or
charging any other person with any blame or criminality, if to
do so isapart of the case for the defence (although the Judge
may caution the accused of hisor her liability to cross-exami-
nation if he or she follows that course).

“Duties of military members

“144Z Duties of military members
“(1) A military member must at all times—
“(@ actin amanner that is consistent with achieving a fair
trial for the accused; and
“(b) behavein amanner that is appropriate for amember of
acourt of justice.

“(2) In particular, a military member—

“(@ must consider all the evidence admitted by the Judge at
the trial; and

“(b) must vote impartially on the finding and, if necessary,
on the sentence; and

“(c) must not disclose any opinion of amember of the Court
Martial or how that member voted on the finding or
sentence, or both.

“(3) A military member may ask questionsto clarify any matters at
the trial.

“144ZA Failure to attend Court Martial is contempt of Court
“(1) A military member commits a contempt of the Court Martial

if that person fails, without reasonable excuse, to—
L ]

104

10

15

20

25

30

35



Armed Forces Law Reform Part 1 cl 38

Struck out (unanimous)

“(2)

“(3)

“(4)

“(59)

1
“(a) attend al the sittings of the Court in respect of the
proceedings for which the military member was
assigned; and
“(b) perform the functions or duties of a military member of
the Court during the period of that person’s member-
ship of the Court.

For the purposes of subsection (1) the period of a person’s
membership of the Court Martial—
“(a) begins on the date on which the person receives the

written notice referred to in section 144U(1)(a) or 144V(4)(b) 10

as the case may be; and
“(b) ends on the date on which the person—

“(i) retires from the Court as a result of an objection
under section 144V or

“(ii) isreleased from the Court on the discharge of the
military members under section 144zpP or

“(iii) is discharged by the Judge, by written notice,
from his or her functions and duties as a military
member.

If amilitary member is alleged to have committed a contempt
of the Court Martial under subsection (1) the Judge—
“(@ must inquire into the alleged contempt; and
“(b) may find the military member guilty of the contempt
after hearing—
“(i) any witness against or on behalf of the military
member; and
“(ii) any statement that may be offered in defence.

The penalty for contempt of the Court Martial under this
section isimprisonment for aterm not exceeding 21 days or a
fine not exceeding $1,000.

To avoid doubt, a military member found guilty of contempt
of the Court Martial under this section must be treated as if
that person had retired from his or her membership of the

Court on the date of that finding.
]
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“144ZB Seniority of military members

“(1) Themost senior officer assigned by the Registrar asamilitary
member is to be the senior military member of the Court
Martial.

“(2) The other persons assigned by the Registrar as military mem-
bers have seniority among themselves according to their rank
and according to their seniority within that rank.

“144ZC Senior military member must submit report on
command issues

“(1) The senior military member must submit a written report on
any command issues that arise in the course of any proceed-
ings before the Court Martial to the superior commander who
referred the charges that are the subject of those proceedings
to the Director of Military Prosecutions.

“(2) The superior commander must refer a report under subsection
(1)to—
“(@ the Chief of the relevant service; and
“(b) in the case of units under joint command, the com-
mander of any joint force.

“(3) This section is subject to section 144zZD

“144ZD Prohibition on disclosure of information about

conduct of military members

A person must not disclose any information about, or report
on, the way in which a military member, in the course of any
proceedings before the Court Martial,—

“(@) conducted himself or herself as a member of the Court;

or
“(b) performed hisor her functions or dutiesin that capacity.

“Subpart 4—Procedural provisions

“Sittings of Court Martial

“144ZE Sittings of Court Martial
The Court Martial must sit to hear and determine—
“(a) every charge laid before the Registrar of the Court
Martia by the Director of Military Prosecutions:
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“(b) every application made by the Director of Military
Prosecutions under section 144ZZD(2)

“(c) every other application madeto the Court under thisAct
(for example, an application for bail).

“144ZF Requirements for sittings of Court Martial
“(1) The Court Martial—

“(@ must sit in open court unless section 144ZG or 144ZH

applies; and

“(b) must sit in the presence of the accused; and

“(c) may sitin any place, whether in New Zealand or else-
where; and

“(d) may conduct its proceedings by teleconference or by
any means of communication that allows individuals a
reasonable opportunity to participate in the
proceedings.

“(2) Subsection (1)(b) and (@re subject to the rules of procedure.

“(3) A ditting of the Court Martial may be adjourned from time to
time and from place to place.

“144ZG When Court Martial must hold proceedings in closed
court
“(1) The Court Martial must hold its proceedings in closed court
while—
“(@) the Judge sits alone to rule on any question of law or
procedure in accordance with section 144zM
“(b) themilitary members deliberate on the finding in accor-
dance with section 1442y
“(c) the Judge and the military members deliberate on the
sentence in accordance with section 144zzB

“(2) TheCourt Martial may hold its proceedingsin closed court on
any other deliberation.

“(3) When the Court Martial holdsits proceedingsin closed court,
only the following persons may be present:

“(@) the members of the Court referred to in subsection (1)(a),

(b), or (c)(as the case requires):
“(b) inthe case of proceedings referred to in subsection (1)(a)

the persons referred to in section 144Zz1(c)(iii) to (vil)
L ]
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“(c) any other persons authorised by the Judge.

“1447ZH Judge may make certain orders limiting scope of

“(1)

“(2)

open court

In any proceedings in the Court Martial, the Judge may make

any of the orders specified in section 144zlimiting the scope of

open court if the Judge considers that—

“(a) a statement may be made or evidence given in the
course of those proceedings that might lead to the dis-
closure of information that would or might—

“(i) be directly or indirectly useful to the enemy or
any foreign country; or

“(ii) be otherwise harmful to New Zealand; or

“(b) the making of the order—

“(i) isnecessary in the interests of justice; or

“(ii) isdesirablein the interests of public morality; or

“(iii) isnecessary for the protection of the reputation of
avictim of an alleged sexual offence or offence
of extortion.

An order specified in section 144Z—

“(a@) may be made for alimited period or permanently; and

“(b) if made for a limited period, may be renewed for a
further period or periods or made permanent by the
Court Martia at any time; and

“(c) if made permanently, may be reviewed by the Court
Martial at any time.

“144Z1 Orders limiting scope of open court

The orders referred to in section 144zHare as follows:

“(a) anorder forbidding publication of any report or account
of the whole or any part of the proceedings, including
any evidence adduced or submissions made;

“(b) an order forbidding the publication of the name of any
person connected, whether as a witness or otherwise,
with the proceedings or of any name or particulars
likely to lead to the identification of that person:

“(c) an order excluding all or any persons, except the
following:

“(i) amilitary member:

108

10

15

20

25

30

35



Armed Forces Law Reform Part 1 cl 38

Struck out (unanimous)

1

“(i) an officer under instruction:

“(iii) the Director of Military Prosecutions or any per-
son acting on behalf of the Director:

“(iv) the accused and any escort of the accused:

“(v) the accused’s counsdl:

“(vi) the Registrar or any other officer of the Court
Martial:

“(vii) an interpreter required in the proceedings:

“(viii) aperson expressly permitted by the Judge to be
present.

“144ZJ Application of sections 139 to 141 of Criminal Justice

“1447ZK Special provisions in cases involving sexual violation
“(1) For the purposes of this section, case involving sexual viola-

“(2)

Act 1985 to proceedings under this Act

Sections 139 to 141 of the Criminal Justice Act 1985 apply, so
far as applicable and with al necessary modifications, to
proceedings under this Act and to proceedings on appeal from
any decision under this Act.

tion means any proceedings under this Act in which a person
is charged with, or isto be sentenced for, an offence against—
“(a) section 74, where the corresponding civil offence is—
“(i) sexua violation:
“(ii) attempted sexua violation:
“(ii1) assault with intent to commit sexual violation:
“(iv) an offence against section 129A of the Crimes
Act 1961 (sexual connection with consent
induced by certain threats):
“(v) an offence against section 142A of the Crimes
Act 1961 (compelling indecent act with animal):
“(b) section 75, where the offence is one of aiding, abetting,
inciting, counselling, procuring, or conspiring with any
person to commit any offence referred to in paragraph
(a)(i) to (v)
While the complainant in a case involving sexual violation is
giving oral evidence (whether in chief or under cross-exami-
nation or on re-examination), No person may be present except

the following:
]
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“(3)

“(4)

“(59)

“(@) the Judge for the proceeding:

“(b) amilitary member:

“(c) an officer under instruction:

“(d) the Director of Military Prosecutions or any person
acting on behalf of the Director:

“(e) the accused and any escort of the accused:

“(f) the accused’s counsel:

“(g) the Registrar or any other officer of the Court Martial:

“(h) aninterpreter required in the proceedings:

“(i) an accredited news media reporter:

“() a person whose presence is requested by the
complainant:

“(k) aperson expressly permitted by the Judge to be present.

Before the complainant in a case involving sexual violation

commences to give evidence, the Judge must—

“(@) ensure that no person other than one referred to in
subsection (2)is present; and

“(b) advise the complainant of the complainant’s right to
reguest the presence of any person under subsection (2)(j)

If in a case involving sexual violation the Judge is of the
opinion that the interests of the complainant so require, he or
she may make an order forbidding publication of any report or
account giving details of the criminal acts aleged to have
been performed on the complainant or of any acts that the
complainant is alleged to have been compelled or induced to
perform or consent to or acquiesce in.

This section does not limit or affect the powers of the Judge to
exclude any person or forbid any report or account of any
evidence under section 1447ZH

“Preliminary and other procedures

“1447L Preliminary procedure

“(1)

The Registrar must—

“(@) fix the time and place for each sitting of the Court
Martial; and

“(b) give written notice of the time and place fixed to—
“(i) the accused; and
“(ii) the Director of Military Prosecutions; and
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“(2)

“(ii1) the Judge for the proceedings; and
“(iv) the military members for the proceedings.

At the beginning of the trial, the notice under subsection (1)(b)

must—

“(@) be accompanied by a copy of the charge sheet certified
by the Director of Military Prosecutions in accordance
with section 101E(c)and laid before the Registrar in
accordance with section 101E(g)and

“(b) in the case of anotice to the accused, be accompanied
by a copy of all documents submitted to the Judge by
the Director of Military Prosecutions in relation to the
charge; and

“(c) in the case of a notice to the military members, be
accompanied by an information sheet that—

“(i) describes the functions and duties of military
members; and
“(ii) isin the prescribed form.

“1447ZM Judge may sit alone to rule on question of law or

“(1)

“(2)
“(3)
“(4)

procedure

The Judge for the proceedings must—

“(@) rule on every question of law or procedure that arises
during any trial in the Court Martial; and

“(b) ditin the absence of the military members to determine
the question of law or procedure if the Judge considers
it would be desirable in the interests of justice to do so.

To avoid doubt, the Judge may sit alone under subsection (1)(b)
before or after the appointment of the military members.

A ruling under subsection (1)must be followed by the military
members.

In this section, question of lawincludes any question arising
in respect of—

“(a) apleato the genera jurisdiction of the Court Martial:
“(b) apleain bar of trial:

“(c) an application for the separation of trials:

“(d) an application for the severance of charge sheets:

“(e) an application for the severance of charges:

“(f) asubmission that there is no case to answer:
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“(g) the admissibility of evidence:

“(h) anapplicationfor aruling referred to in section 144Y(2)(a)

“(i) an application for an order specified in section 144zl

“() anorder under any of sections 139 to 141 of the Crimi-
nal Justice Act 1985 (as applied to proceedings under
this Act by section 144Zz}:

“() an application for discovery.

“1447ZN Attendance of clerk of Court Martial, etc
“(1) The Registrar must arrange for the attendance at every sitting
of the Court Martial of—

“(@) aclerk of the Court Martial; and

“(b) a person responsible for recording or transcribing the
proceedings; and

“(c) if necessary, a competent interpreter.

“(2) The clerk of the Court Martial must—

“(@) liaise with the officer in command or the person in
control of the place where the Court isto sit on matters
regarding the provision of administrative support to the
Court; and

“(b) perform any other functions or duties that are conferred
or imposed on him or her by or under this Act or any
other enactment.

“14470 Administration of oaths
“(1) An oath in the prescribed form must be administered to—
“(@) every military member:
“(b) every officer under instruction in the Court Martial:
“(c) every person responsible for recording or transcribing
the proceedings in the Court:
“(d) every interpreter attending the Court.

“(2) Every witness before the Court must be examined on oath
administered in the prescribed form.

“(3) If the Court considers that a child who is called as a witness
does not understand the nature of an oath, the child’ sevidence
may be received even though it is not given on oath, so long as

the Court is of the opinion that the child—
L ]
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“(4)

“(5)

“(6)

1
“(@) hassufficient intelligence to justify the reception of the
evidence; and
“(b) understands the duty of speaking the truth.

If any person referred to in subsection (1) or (2pbjects to being
sworn or it is hot reasonably practicable to administer an oath
to that person in a manner appropriate to his or her religious
belief, the person may be permitted to make a solemn affirma-
tion instead of swearing an oath.

The making of an affirmation under subsection (4has the same
force and effect and has the same consequences as the taking
of an oath.

Every oath or affirmation required to be administered under
this Part must be administered in accordance with the rules of
procedure.

“144ZP Discharge of military members

“(1)

“(2)
“(3)

“(4)

The Judge—

“(@ must discharge the military membersif they are unable
to reach a unanimous decision on the charge; or

“(b) may discharge the military members if, before or after
the beginning of a trial, the Judge considers it to be
necessary or expedient in the interests of the adminis-
tration of justice.

Section 144zV(2gpplies if subsection (1)(appplies.

If, after the beginning of atrial, the Judge dies or is otherwise

unable to attend,—

“(@) the Chief Judge must assign another Judge to be the
Judge of the Court Martial; and

“(b) that Judge must discharge the military members.

If the military members are discharged under this section, they
are released from their functions and duties to the Court.

“Ball

“144ZQ Judge may grant bail pending trial

“(1)

This section applies to a person who—
“(a) isaccused of committing an offence against this Act;

and
[ |
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“(b) isbeing held in custody under this Act pending his or
her trial for that offence.

“(2) The accused is not entitled to bail as of right.

“(3) A Judge may, on application by the accused,—
“(a) grant bail to the accused:
“(b) impose any conditions of bail that the Judge thinks fit.

“(4) In determining whether to grant bail under this section, the

Judge—

“(@ must take into account the considerations set out in
section 8(1) and (3) of the Bail Act 2000 and all of the
following considerations:

“(i) the seriousness of the offence:

“(ii) whether there are urgent and exceptional circum-
stances that favour the granting of bail:

“(iii) the effect on service discipline of releasing the
person on bail; and

“(b) may take into account the considerations set out in
section 8(2) of the Bail Act 2000; and

“(c) must not grant bail unless satisfied on the balance of
probabilitiesthat it would bein the interests of justicein
the particular case to do so.

“(5) Theonusison the accused to show cause why bail should be
granted.

“144ZR Judge may grant bail pending appeal
“(1) This section applies to a person (the appellant) who—
“(a) has been convicted of an offence against this Act; and
“(b) is serving a sentence of imprisonment or detention
under this Act in respect of that conviction pending the
determination of hisor her appeal against conviction or
sentence, or both, to—
“(i) the Summary Appeal Court; or
“(ii) the Court Martial Appeal Court.
“(2) The appellant—
“(a) isnot entitled to bail as of right; and
“(b) may not go at large without bail.
“(3) A Judge may, on application by the appellant,—
“(@ grant bail to the appellant:
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“(4)

“(9)

1
“(b) impose any conditions of bail that the Judge thinks fit.

In determining whether to grant bail under this section, the
Judge—
“(@ must take into account al of the following
considerations:
“(i) the seriousness of the offence:
“(ii) whether there are urgent and exceptional circum-
stances that favour the granting of bail:
“(iii) the effect on service discipline of releasing the
person on bail; and
“(b) may take into account the considerations set out in
section 14(3) of the Bail Act 2000; and
“(c) must not grant bail unless satisfied on the balance of
probabilitiesthat it would bein the interests of justicein
the particular case to do so.

The onusis on the appellant to show cause why bail should be
granted.

“144ZS Time on bail pending appeal does not count as time

served

Any time during which an appellant is released from impris-
onment or detention on bail pending an appeal against convic-
tion or sentence, or both, does not count as time served under
any sentence.

“Procedural and other provisions relating to balil

“144ZT Procedure for bail generally

“(1) If an application for bail is made under section 144zQ(3) or

“(2

“(3)

1447ZR(3)the Registrar must forward a copy of the application
to the Director of Military Prosecutions.

The Director of Military Prosecutions—

“(a must be the respondent to the application; and

“(b) may make recommendations to the Judge who is con-
sidering the application.

Before making a decision, the Judge must consider any

recommendations that the Director of Military Prosecutions

has made, including any recommendations on measures to
]
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1
prevent the escape of the person concerned should bail be
granted.

“144ZU Issue of warrant to arrest person absconding or

breaching bail condition

“(1) A Judge may issue a warrant in the prescribed form for the

“(2

“(3)

arrest of a person who has been released on bail under section
1447Q or 1447H—
“(@) the Judge is satisfied by evidence on oath that—
“(i) the person has absconded or is about to abscond
for the purpose of evading justice; or
“(ii) the person has contravened or failed to comply
with any condition of bail; or
“(b) the person—
“(i) does not attend personaly at the time and place
specified in the grant of bail; or
“(ii) does not attend personally at any time and place
to which during the course of the proceedingsthe
hearing has been adjourned.

The warrant—
“(@ must be directed to every provost officer and every
member of the police; and
“(b) may be executed by—
“(i) aprovost officer:
“(ii) a person lawfully exercising authority under or
on behalf of a provost officer:
“(iii) amember of the police.

For the purpose of executing the warrant, a person referred to
in subsection (2)(bynay, at any time, enter on to any premises,
by force if necessary, if he or she has reasonable grounds to
believe that the person against whom it is issued is on those
premises.

“(4) The person executing the warrant—

“(@ must have the warrant with him or her; and

“(b) must produce it oninitial entry and, if requested, at any
subsequent time; and

“(c) if heor sheisnot in uniform, produce evidence that he

or sheis 1 of the persons referred to in subsection (2)(k)
]
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Struck out (unanimous)

“ Subpart 5—Findings of Court Martial
“Finding on charge

“1447V Finding of Court Martial

“(1)
“(2

“(3)

“(4)

The finding of the Court Martial on a charge must be deter-
mined by the unanimous vote of the military members.

If the military members are unable to reach a unanimous
decision on the charge, the Judge must refer the charge back to
the Director of Military Prosecutions after discharging the
military members in accordance with section 144ZP(1)(a)

The Director of Military Prosecutions may then—

“(a) decide not to proceed with the charge; or

“(b) lay the charge sheet again, or an amended version of the
charge sheet, before the Registrar.

If subsection (3)(bppplies, the Registrar must assign new mili-
tary members in accordance with sections 144Q to 144@nd, as
the case may be, section 144w

“144ZW Power to convict of offence other than that charged

“(1)

“(2)

This section appliesif a provision of this Act provides that—

“(@ an act or omission, if done or made with a certain
specified intent or in certain specified circumstances, is
an offence punishable by a specified punishment; and

“(b) the same act or omission, if done or made otherwise
than with that intent or in those circumstances, is an
offence punishable by a less severe punishment.

An accused charged with having committed an offence with
the intent or in the circumstances involving the more severe
punishment may be convicted of the offence that relatesto the
less severe punishment.

“1447X Accused may be convicted of attempting to commit

“(1)
“(2)

offence
An accused charged with an offence may, if the circumstances
warrant it, be convicted of attempting to commit that offence.

An accused charged with attempting to commit an offence
may be convicted of the attempt even though it is proved that

he or she actually committed the offence.
]
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Struck out (unanimous)
I 1

“144ZY Accused may be convicted of corresponding offence
An accused charged with an offence (offence A) specified in
thefirst column of Schedule 6 may be convicted of the corres-
ponding offence (offence B specified in the second column of
that schedule in relation to offence A.

“14477 Accused may be convicted of offence even though
facts proved in evidence differ from those alleged in
particulars of charge
An accused may be convicted of an offence even though the
facts proved in evidence differ from the facts alleged in the
particulars of the charge, if the Court Martial considers that—
“(a) the facts proved in evidence are sufficient to prove the
commission of the offence to which the charge relates;
and

“(b) the difference is not so material as to have prejudiced
the accused in his or her defence.

“14477ZA Recording of ®nding on alternative charges

If the Court Martial records a conviction on a charge laid in

the alternative, the Court must—

“(@) find the accused not guilty of any charge laid in the
aternative to it that is placed before it on the charge
Sheet; and

“(b) record no finding on any aternative to it that is placed
after it on the charge sheet.

“Sentence of Court Martial

“14477B Sentence of Court Martial

“(1) The sentence of the Court Martial (if any) must be passed by
the majority of the votes of the Judge and the military
members.

“(2) However, if there is an equality of votes on the sentence, the
Judge has a casting vote.

“14477C Order to come up for sentence if called on
“(1) If the accused is convicted of an offence, the Court Martial

may, instead of passing sentence, order the accused to appear
L ]
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Struck out (unanimous)

“(2)

“(3)

“(4)

1
for sentence if called on to do so within the period specified in
subsection (2)

The period referred to in subsection (1jSaperiod not exceeding
1 year, commencing with the date of conviction, that the Court
Martial may specify in the order.

If the Court Martial makes an order under subsection (1) the
Court must record and attach to the record of proceedings a
statement of its findings of fact in relation to the charge.

The Court Martial may make orders under section 86 or 87 in
combination with an order under subsection (1)

“1447ZD Offender to come up for sentence

“(1)

“(2)

“(3)

“(4)

This section appliesif an offender for whom an order is made

under section 14477~

“(a) isconvicted or found guilty summarily of a subsequent
offence against this Act or any other Act; or

“(b) failstocomply with any other order referred to in section
144ZZC(4)r

“(c) failsto comply with any agreement, or fails to take any
measure or action, of a kind referred to in section
10(1)(b), (d), or (e) of the Sentencing Act 2002 that was
brought to the attention of the Court Martial at the time
the Court Martia made the order under section 144zzC

The Director of Military Prosecutions may, at any time within
the period specified in the order, apply to the Court Martial to
have the offender brought before the Court Martial to be dealt
with for that offence.

On an application under subsection (2) the offender is to be
placed in close arrest and brought before the Court Martial at
the time and place directed by the Registrar.

If a person appears before the Court Martial under this section
and the Court Martial is satisfied of any of the matters speci-
fied in subsection (1) the Court Martial—

“(d must inquire into the circumstances of the original
offence and the conduct of the offender since the order
was made (including, if appropriate, the circumstances
and seriousness of the subsequent offence); and

“(b) may sentence the offender for the original offence.

119

10

15

20

25

30

35



Part 1 cl 38 Armed Forces Law Reform

Struck out (unanimous)

“144ZZE Other offences may be taken into account in

“(1)

“(2)
“(3)

“(4)

passing sentence

A person who is found guilty by the Court Martial of an

offence may request the Court to take into account any other

offence that the person admits to having committed, if the

other offence—

“(@) is similar to that of which the person has been found
guilty; and

“(b) isnot an offencethat is punishable by imprisonment for
life.

If arequest is made under subsection (1)the Court may take the
other offence into account in sentencing the accused.

If the Court takes the other offence into account, it must not, in
passing sentence, impose a punishment of greater severity
than the maximum punishment that it may impose for the
offence of which the accused was found guilty.

The Court may exercise, in respect of any other offence taken
into account under this section, any of the powers to order
payment of compensation under section 86 or the restitution
of property under section 87.

“Announcement of ®nding and sentence

“144ZZF Announcement of ®nding and sentence

“(1)

“(2)
“(3)

“(4)

The Judge must announce in open court—

“(@ thefinding of the Court Martial on each charge tried by
the Court; and

“(b) any sentence passed by the Court.

The Judge must give reasons for the sentence (if any) passed
by the Court.

Subsection (4) applies if the Court Martial sentences a

person—

“(a) to be dismissed from Her Mgjesty’s service; or

“(b) toaterm of imprisonment involving dismissal from Her
Majesty’s service.

In delivering a sentence, the Judge must state that the dismis-

sal does not take effect—
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Struck out (unanimous)

“(a

“(b)

1
until the expiration of the period for lodging an appeal
to the Court Martial Appeal Court against the convic-
tion or sentence; or
if an appeal to that Court, the Court of Appeal, or the
Supreme Court is pending, until the appea is
determined.

“ Subpart 6—M iscellaneous matters
“Evidential and other matters

“144ZZG Court must take judicial notice of certain matters
“(1) The Court Martial must take judicial notice of—

“(a)
“(b)

all matters of common knowledge; and
all other matters of which judicial notice would be taken
by the High Court.

“(2) TheCourt Martial may also takejudicial notice of matters that
may fairly be regarded as being within the genera service
knowledge of members of the Court.

“1447Z7H Defence of accused
Any accused to be tried by the Court Martid may be
defended—

“(a)
“(b)

by alawyer; or
by a member of the Armed Forces.

“144771 Proceedings not invalid for want of form, etc
No proceedings before the Court Martial may—

“(a)
“(b)

“(c)

be held invalid by reason only of want of form; or

be liable to removal into any court by means of any
prerogative writ or order; or

be liable to review by any court under the Judicature

Amendment Act 1972 or otherwise.”
[ |
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Amendments to Part 7 (provisions relating to evidence and

procedure generally) of principal Act

39 New heading to Part 7 substituted
The heading to Part 7 is omitted and the following heading
substituted: *“Other provisions relating to proceedings
generally”.
Struck out (unanimous)
1 1
40 Records of court-martial proceedings
(1) The heading to section 145 is amended by omitting “court-
martial ” and substituting *“ Court Martial ”.
(2) Section 145(1) is amended—
(& by omitting “a court-martial” and substituting *the
Court Martial”; and
(b) by omitting “after the promulgation of the determina-
tion of the authority which reviewed the proceedings,
or, inthe case of an acquittal on every charge, as soon as
practicable”.
(3) Section 145(2) is amended—
(@ by omitting “court-martial” and substituting *“the Court
Martia”; and
(b) omitting “court” and substituting *“ Court”.
(4) Section 145(3) is amended—
(@ by omitting “a court-martial” and substituting “the
Court Martial”; and
(b) by omitting “court” and substituting “ Court”.
(5) Section 145(4) is amended by omitting *“a court-martial” and
substituting *“the Court Martia”.
(6) Section 145(5) is amended—

(@ by omitting “a court-martial” and substituting “the
Court Martia”; and

(b) by omitting “court” in the second place where it
appears and substituting *“ Court” ; and

(c) by omitting “the review of the conviction and sentence

(if any) of the court and to”.
]
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New (unanimous)

[
40

|
New section 145 substituted
Section 145 is repealed and the following section substituted:

“145 Application of sections 139 to 141 of Criminal Justice

Act 1985 to proceedings under this Act

Sections 139 to 141 of the Criminal Justice Act 1985 apply, to
the extent that they are applicable and with all necessary
modifications, to proceedings under this Act and to proceed-
ings on appea from any decision under this Act.”

Struck out (unanimous)

Section 146 repealed
Section 146 is repealed.

New (unanimous)

Sections 146 and 147 repealed
Sections 146 and 147 are repeal ed.

Struck out (unanimous)

43

1
Evidence in proceedings under this Act
Section 147(1) is amended by omitting “court-martial pro-
ceedings’” and substituting “the proceedings of the Court
Martial”.

New section 149 substituted
Section 149 is repealed and the following section substituted:

“149 Evidence of proceedings of Court Martial
“(1) subsection (2ppplies to every origina record of any proceed-

ings of the Court Martial that—

“(a) appears to have been signed by the Judge of the Court
for those proceedings; and

“(b) isin the custody of—
“(i) the Judge Advocate General; or
“(ii) any person lawfully having its custody.
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Struck out (unanimous)

“(2)

“(3)

“(4)

1
On its being produced from the custody of the persons
referred to in subsection (1)(k)the original record to which this
subsection appliesisadmissiblein evidencein all proceedings
under this Act and in all courts in New Zealand.

Subsection (4)applies to a document that appears—

“(a) to be a copy of the original record (including a tran-
script of an audio recording of the proceedings) of any
proceedings of the Court Martial or of part of that
record; and

“(b) tobecertified by the Judge Advocate General, or by any
person lawfully having custody of the original record,
as being a true copy of that record or part.

A document to which this subsection appliesis admissible as
evidence of the original record or part of the original record,
asthe case may be, in all proceedings under thisAct andin all
proceedings in civil courts in New Zealand on its being pro-
duced in those proceedings, without proof of the signature of
the Judge Advocate General or other person lawfully having

custody of the original record.”
]

New (unanimous)

43  Section 149 repealed
Section 149 is repealed.
|
44  New sections 150 to 150G substituted

Section 150 is repealed and the following sections are
substituted:

“Rules of procedure

“150 Rules of procedure

124

The Governor-Genera may, by Order in Council, make rules

of procedure for al or any of the following purposes:

“(a) providing for the drawing of charges:

“(b) providing for the procedures for bringing charges
before disciplinary officers:

“(c) providing for the manner in which charges brought
before disciplinary officers are to be investigated or
otherwise dealt with under Part 5
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“(d)

“(e)

providing for the replacement of a disciplinary officer
in the event of the officer being unable to continue to
act:

providing for the advice that must be given under section
1170

New (unanimous)

“(ea) providing for the withdrawal of an election for tria by

the Court Martial, including providing for when and
how that withdrawal may be made and how that with-
drawa must be dealt with:

|

“(f)

prescribing information, documents, and forms for the
purposes of any provision of this Act (or), the rules of

procedure, or Parts 4 to 6 of the Armed Forces Law Reform Act

2007.

New (unanimous)

“(fa)

|
authorising the Chief of Defence Force to prescribe the

information, documents, and forms referred to in para-

graph (f)
|

“(9)

providing for the recording of proceedings before disci-
plinary officers (including providing for the authentica-
tion, storage, and control of, and access to, those

records):

New (unanimous)

“(ga) providing for adequate disclosure to be made to an

accused or an appellant in connection with a proceeding
before a military tribunal:
|

“(h)

“(0)
()

providing for the expenses of members of the Court
Martial and of witnesses giving evidence before the
Court Martial and other proceedings under this Act:
providing for the procedure to be observed in proceed-
ings before the Summary Appeal Court:

providing for the procedure to be observed in trials by
the Court Martial:
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New (unanimous)

“(a)

|
providing for the recording of pleas in relation to
charges before the Court Martia (including the record-
ing of a plea of guilty before a Judge sitting alone) and
the circumstances in which a plea may be accepted:

|

“Protection from civil liability, privileges, and immunities

“(k)

“(

“(m)

“(n)

“(0)
“()

providing for the procedure to be observed in new trials
by disciplinary officers or the Court Martial directed to
be held under any provision of this Act or of the Court
Martial Appeals Act 1953:

empowering the Director of Military Prosecutions, with
the leave of a Judge, in such cases and to such extent as
the rules specify, to amend a charge before the Court
Martial:

specifying any matter referred to in section 87A(1) in
relation to the suspension of orders for compensation;
and providing for the retention of deductions from pay
made pursuant to any order for compensation while the
order is suspended:

specifying any matter referred to in section 87A(1) in
relation to the suspension of orders for restitution and
the suspension in certain cases of the provisions of
section 26(1) of the Sale of Goods Act 1908; and pro-
viding for the retention and safe custody of any property
to which any order for restitution or those provisions
apply while the order or the operation of those provi-
sions is suspended:

providing for the remuneration and expenses of mem-
bers and witnesses attending a court of inquiry:
providing for any other matters contemplated by this
Act, necessary for its administration, or necessary for
giving it full effect, in relation to the investigation, trial,
and punishment of offences against this Act.

“150A Protection from civil liability

No civil proceedings may be brought against a military tribu-
nal or court of inquiry and, as the case may be, any of its
members for anything done or omitted to be done, or for any
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of, any proceedings before that tribunal or court of inquiry
under this Act.

“150B Privileges and immunities of withesses and of certain

other persons appearing before military tribunals and

courts of inquiry

The following persons have the same privileges and immuni-

ties as witnesses, counsel, and interpreters in the High Court:

“(a) every witness attending and giving evidence before a
military tribunal or court of inquiry; and

“(b) every defending officer and every presenting officer
appearing before a disciplinary officer; and

“(c) the Director of Military Prosecutions and every counsel
((including any member of the Armed Fordegppear-
ing before the Court Martial or the Summary Appea
Court; and

“(d) every counsel appearing before a court of inquiry; and

“(e) every interpreter appearing before amilitary tribunal or
court of inquiry.

“Power to summon witnesses

“150C Power to summon witnesses

“(1)

“(2

The persons referred to in subsection (2)may issue a summons

requiring any person to—

“(a) attend at the time and place specified in the summons;
and

“(b) give evidence; and

“(c) produce any papers, documents, records, or things in
that person’s possession or under that person’s control
that are relevant to the subject of the relevant
proceedings.

The persons are—
“(@ adisciplinary officer (for the purposes of any proceed-
ings before the disciplinary officer):

Struck out (unanimous)

“(b) the Judge or the Registrar of the Court Martia (for the

purposes of any proceedings in the Court Martial):
]
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“(c) the Judge or the Registrar of the Summary Appea
Court (for the purposes of any proceedings in the Sum-
mary Appea Court).

“(3) A summons—
“(@ must bein the prescribed form; and
“(b) may be issued—
“(i) ontheinitiative of the disciplinary officer, Judge,
(Registrar of the Court Martia)l,or Registrar of
the Summary Appea Court; or
“(ii) on the application of the presenting officer, the
Director of Military Prosecutions, the accused, or
the appellant.

“150D Service of summons
“(1) A summons to a witness may be served—
“(@) by delivering it to the person summoned; or
“(b) by posting it by registered |etter addressed to the person
summoned at that person’s usual place of residence.

“(2) The summons must,—
“(@ ifitisserved under subsection (1)(a)be served at least 24
hours before the attendance of the witness is required:
“(b) ifitisserved under subsection (1)(h)be served at least 10
days before the date on which the attendance of the
witness is required.

“(3) If thesummonsis posted by registered letter, it is deemed for
the purposes of subsection (2)(bfo be served at the time when
the letter would be delivered in the ordinary course of post.

“Contempt

“150E Contempt of military tribunal or court of inquiry

A person who is not subject to this Act commits a contempt of

amilitary tribunal or court of inquiry if the person—

“(a@) failswithout reasonable excuse to comply with a sum-
mons or order to attend as a witness before the military
tribunal or court of inquiry; or

“(b) refusesto swear an oath when required to do so by the
military tribunal or court of inquiry; or

“(c) refuses to produce any papers, documents, records, or
thingsin that person’ s possession or under that person’s
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“(d)

“(e)

“(f)

“(9)

“(h)

“()

control that the military tribunal or court of inquiry has

lawfully required the person to produce; or

being a witness, refuses to answer any question that the

military tribunal or court of inquiry has lawfully

required the person to answer; or

disobeys or evades any order or direction made or given

by the military tribunal or court of inquiry in the course

of the hearing of any proceedings before it; or
wilfully publishes any statement in respect of the pro-
ceedings of the military tribunal or court of inquiry
that—

“(i) without foundation states or implies that the mili-
tary tribunal or court of inquiry has not acted or is
not acting impartially; or

“(ii) islikely to interfere with the proper administra-
tion of justice; or

insults, threatens, or interferes with a disciplinary
officer or any member of the Summary Appeal Court,
the Court Martial, or the court of inquiry while the
disciplinary officer or member is attending, or is on the
way to or from, the proceedings before the disciplinary
officer, the Summary Appeal Court, the Court Martial,
or the court of inquiry; or
insults, threatens, or interferes with any witness or other
person under a duty to attend the proceedings of the
military tribunal or court of inquiry while the witness or
other person is attending, or is on the way to or from,
the proceedings of the military tribunal or court of
inquiry; or

interrupts the proceedings of the military tribuna or

court of inquiry or otherwise misbehaves during the

proceedings.

“150F District Court may deal with person who has
committed contempt

“(1)

“(2)

This section applies if a military tribunal or court of inquiry

considers that a person who is not subject to this Act has
committed a contempt of the military tribunal or court of
inquiry.

The military tribunal or court of inquiry may order any mem-

ber of the police or provost officer, or any person subject to
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“(3)

“(4)

“(5)

this Act directed by that tribunal or court, to take either of the
actions specified in subsection (3)against the person who is
considered to be in contempt of that tribunal or court.

The actions referred to in subsection (2)are—

“(@) toremove the person from the place where the proceed-
ings are being held and to prevent that person from re-
entering that place until the military tribunal or court of
inquiry has risen; or

“(b) if themilitary tribunal or court of inquiry isheld in New
Zealand, to arrest the person and take him or her before
the nearest District Court.

If a person alleged to have committed contempt of a military
tribunal or court of inquiry is brought before a District Court
under subsection (3)()the District Court Judge—
“(@ must inquire into the alleged contempt; and
“(b) may find the person guilty of the contempt after
hearing—
“(i) any witnesses against or on behalf of the person;
and
“(ii) any statement that may be offered in defence.
The penalty for contempt of a military tribunal or court of

inquiry isimprisonment for aterm not exceeding 1 month or a
fine not exceeding $1,000, or both.

“150G Contempt by counsel

“(1)

130

If counsel appears at any hearing before a military tribunal or

court of inquiry, the following provisions apply:

“(@) any conduct of counsel that would be liable to censure
or would constitute contempt of court if it took place
before the High Court is similarly liable to censure by
the military tribunal or court of inquiry or, as the case
may be, similarly constitutes contempt of the military
tribunal or court of inquiry:

“(b) the rules of procedure and any rules prescribed for the
guidance of counsel appearing before the military tribu-
nal or court of inquiry are binding on counsel:

“(c) counsel—

“(i) isquilty of professional misconduct if he or she
disobeys any of those rules; and
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“(iil) commits a contempt of the military tribuna or
court of inquiry if he or she perseveres in the
disobedience:

“(d) if counsel isalleged to have committed conduct liableto
censure, or a contempt of the military tribunal or court
of inquiry, he or she may be dedt with in the same
manner as a person who is alleged to have committed a
contempt of the military tribunal or court of inquiry
under section 150E

“(2) This section does not limit sections 150E and 150F

New (Part) Parts 8 and 8Asubstituted

45 New (Part) Parts 8 and 8A substituted
Part 8 is repealed and the following (Part) Parts are

substituted:
“Part 8
“Reconsideration of sentences of imprisonment or
detention

“151 Reconsidering Authority established
“(1) The Reconsidering Authority is established.

“(2) The Authority consists of—
“(a) aJudge appointed to the Authority by the Chief Judge;
and
“(b) 2 or more superior commanders appointed to the
Authority by or on behalf of the Judge Advocate
General.

“(3) An appointment under this section must be made by written
notice to the person concerned.

“(4) The powers of the Authority are not affected by any vacancy
in its membership.

“152 Functions and powers of Authority
“(1) The Authority—

“(@ must reconsider every sentence of imprisonment or
detention imposed by the Court Martial that is for a
term of 6 months or more; and

“(b) may reconsider any other sentence of imprisonment or
detention imposed by the Court Martial.
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“(2

“(3)

“(4)

“(59)

The Authority must reconsider each sentence of imprisonment
or detention at least once every 6 months while the sentenceis
being served.

Delay in complying with subsection (1ydoes not affect or invali-
date any sentence of imprisonment or detention imposed
under this Act.

For the purpose of determining the date on which a sentence
should be reconsidered, an offender must be taken to have
been serving the sentence during the whole of any period that
the offender was held in custody.

Subsection (4)does not limit or affect section 177 or 179.

“153 Petition for reconsideration

“(1)
“(2

“(3)

A service prisoner or detainee may lodge a petition against his

or her sentence with the Authority.

The petition—

“(@ must bein the prescribed form; and

“(b) must be handed to the officer in charge of the place
where the service prisoner or detainee is confined.

The officer in charge of that place must forward the petition to
the Authority as soon as practicable after receiving it.

“154 Authority must consider petition for reconsideration

“(D)
“(2)

The Authority must consider every petition it receives under
section 153in accordance with this Part.

However, if the Authority remits a punishment or part of a
punishment or commutes a punishment, it must not make a
decision that has the effect of imposing a punishment more
severe than the punishment that had effect before that remis-
sion or commutation.

“155 Procedure for reconsideration

“(1)

“(2)

“(3)

132

The Authority must give a service prisoner or detainee whose
sentence is to be reconsidered at least 14 days written notice
of the reconsideration.

The service prisoner or detainee may—

“(a) request a hearing before the Authority; and

“(b) belegaly represented at the hearing.

If the service prisoner or detainee requests a hearing under
subsection (2)(g)the Director of Military Prosecutions—
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“(4)

“(a) must begiven reasonable prior written notice of the date
and time of the hearing; and

“(b) may attend and be heard at the hearing (whether person-
aly or through an agent).

If the service prisoner or detainee does not request a hearing

under subsection (2)(g)the Authority must conduct the recon-
sideration of the sentence by way of a hearing on the papers.

“156 Authority may call for written reports and hear

evidence

The Authority—

“(@ may cal for any written reports that it thinks fit in
respect of a service prisoner or detainee serving a sen-
tence of imprisonment or detention that is before it for
reconsideration:

“(b) may hear evidence if a hearing is held.

“157 Authority may regulate its procedure

“(1)
“(2)

The Authority may regulate its own procedure as it sees fit.

If it is necessary for the Authority to vote on any matter in
order to reach a decision, each member of the Authority has 1
vote and the matter must be decided by a majority of votes.

“158 Power of Authority to remit whole or part of sentence

“(1)

“(2)

“(3)

At the conclusion of areconsideration of a sentence of impris-

onment or detention, the Authority may remit the whole or

any part of the sentence that remainsto be served on any of the

following grounds:

“(a) good conduct by the service prisoner or detainee during
the term of the sentence:

“(b) compassionate grounds:

“(c) any other grounds that the Authority thinks proper.

Whether or not the Authority remits the whole or any part of
the sentence that remains to be served, the Authority must
arrange for particulars of its decision to be promulgated in the
manner that may be prescribed in the rules of procedure.

A decision of the Authority takes effect from the date of its
promul gation.

133

10

15

20

25

30

35



Part 1 cl 45 Armed Forces Law Reform

New (unanimous)
| |
“159 Chief Judge may delegate to Registrar of Court Martial
duty to appoint Judge to Authority
“(1) The Chief Judge may, either generally or particularly, dele-
gate to the Registrar of the Court Martial the Chief Judge's
duty under section 151(2)(ajo appoint a Judge to the Authority.
“(2) A delegation—
“(@) must bein writing; and
“(b) may be made subject to any restrictions that the Chief
Judge thinks fit; and
“(c) isrevocable at any time, in writing; and
“(d) does not prevent the performance or exercise of afunc-
tion, duty, or power by the Chief Judge.

“(3) The Registrar of the Court Martial may perform any duties
delegated under subsection (1)n the same manner and with the
same effect as if they had been conferred on him or her
directly by this Act and not by delegation.

“(4) If the Registrar of the Court Martial appears to act under
subsection (1) he or she is presumed to be acting in accor-
dance with the terms of delegation in the absence of evidence
to the contrary.

“Part 8A
“Armed Forces Discipline Committee

“Establishment of Armed Forces Discipline Committee

“160 Armed Forces Discipline Committee established
“(1) The Armed Forces Discipline Committee is established.

“(2) The Discipline Committee consists of the following 9
members:
“(@ theChief of Defence Force, who will be the chairperson
of the Committee; and
“(b) the Vice Chief of Defence Force; and
“(c) the Chief of Navy; and
“(d) the Chief of Army; and
“(e) the Chief of Air Force; and
“(f) the Commander Joint Forces New Zealand; and
“(g) the Judge Advocate General; and
“(h) the Director of Military Prosecutions; and
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New (unanimous)
| |
“(i) arepresentative of the Armed Forces Defence Counsel
Panel who is appointed by the Judge Advocate General.

“(3) The Judge Advocate General must—
“(@ make an appointment under subsection (2)()by written
notice to the person concerned; and
“(b) provide a copy of the notice to the Chief of Defence
Force.

“(4) The notice must—

“(a) dtate the date on which the appointment takes effect,
which must not be earlier than the date on which the
notice is received; and

“(b) state the term of the appointment.

“(5) The powers of the Discipline Committee are not affected by
any vacancy in its membership.

“161 Purpose of Discipline Committee
The purpose of the Discipline Committee is to produce sen-
tencing guidelines for offences against this Act in order to
ensure consistency in the sentencing practice of the Court
Martial.

“162 Functions of Discipline Committee
“(1) The functions of the Discipline Committee are—
“(a) to produce sentencing guidelines on the following in
relation to offences against this Act:
“(i) sentencing principles:
“(ii) sentencing levels:
“(iii) particular types of sentences:
“(iv) other matters relating to sentencing practice:
“(v) groundsfor departure from the sentencing guide-
lines; and
“(b) any functions that are incidental and related to, or con-
sequential on, its functions set out in paragraph (a)

“(2) In performing its functions, the Discipline Committee must
ensure that any sentencing guidelines it produces are, to the
extent that they are applicable, consistent with the following:
“(a) the Sentencing Act 2002; and

|
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New (unanimous)
| |
“(b) any guidelines published by the Sentencing Council
established under the Sentencing Council Act 2007.

“(3) The Discipline Committee must carry out its functions inde-
pendently of the Minister.

“163 Chief of Defence Force must publish sentencing
guidelines
The Chief of Defence Force must publish any sentencing
guidelines produced by the Discipline Committee under this
Part as Defence Force Orders.

“ Administrative provisions relating to Discipline Committeel0

“164 Appointed member

“(1) A person who is appointed under section 160(2)(ifo be a mem-
ber of the Discipline Committee (an appointed membej)
holds officefor aterm of up to 5 years as stated in the notice of
appointment.

“(2) An appointed member may be reappointed for 1 further term,
but the total of the further term together with the initial term
must not exceed 7 years.

“(3) Anappointed member continuesin office despite the expiry of
his or her term of office until—
“(a) the member is reappointed; or
“(b) the member’s successor is appointed.

“(4) An appointed member may resign from office by written
notice to the Judge Advocate General.

“(5) An appointed member may at any time be removed from
office by written notice from the Judge Advocate General for
inability to perform the functions of office, neglect of duty, or
misconduct.

“165 Remuneration of members

“(1) A person who is a member of the Discipline Committee
because of his or her office is not entitled to receive any fees,
allowances, or expenses for services as a member in addition
to his or her remuneration in respect of that office.
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New (unanimous)
| |
“(2) An appointed member is entitled to receive the fees,
allowances, and expenses for services as a member that are
fixed or determined by or in accordance with regul ations made
under section 205(1)(c)

“166 Procedure of Discipline Committee generally
The Discipline Committee may regulate its own procedures.

“166A Quorum for meetings
“(1) A quorum for a meeting of the Discipline Committee—
“(a@) isthe number that is half the number of members; and
“(b) must include the Chief of Defence Force and the Judge
Advocate General.

“(2) No business may be transacted at a meeting of the Discipline
Committee if a quorum is not present.

“166B Other procedure at meetings
Every written report submitted by the senior military member

of the Court Martial under section 146 of the Armed Forces Law

Reform Act 2007must be presented to the Discipline Commit-
tee at its next meeting after the date of the report.

“166C Voting at meetings
“(1) Each member of the Discipline Committee has 1 vote.

“(2) In addition to his or her general vote, the chairperson has, in
the case of an equality of votes, a casting vote.

“(3) A decision whether or not to finalise any sentencing guide-
lines must be decided by a mgjority vote of the Chief of
Defence Force, the Judge Advocate General, and any other
members present.

“166D Protection from liability
No member of the Discipline Committee is personally liable
for any act done or omitted to be done by the Committee in
good faith in the performance or intended performance of its
functions.”
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Amendments to Part 9 (provisions relating to carrying out of

46

punishments) of principal Act

Manner in which sentences of imprisonment and
detention are to be served

New (unanimous)

(1AA) Section 168(2A) is amended by omitting “ section 166" and

substituting *“Part 8.
|

D)

47
L)
(2)

Section 168(3)(c) is amended by omitting “ court-martial or
the commanding officer” and substituting *“ Court Martial or
disciplinary officer”.

Committal, removal, release, etc., of members of the

Armed Forces serving imprisonment or detention

Section 169(2) is amended by omitting ““ an officer exercising

summary powers’ and substituting *“a disciplinary officer”.

Section 169(4) is amended by—

(@ omitting “by court-martial” and substituting “by the
Court Martial”; and

(b) omitting “the court-martial” and substituting “the
Court Martia”; and

New (unanimous)

|
(c) omitting “ subsection (2) of section 149 of thisAct” and

10

15

substituting ““ section 188(3) of the Armed Forces Law Reform20

Act 2007".

48

138

Places in which sentences of imprisonment or detention
may be served

Section 171(3) is amended by omitting “the court-martial
which sentenced him or any reviewing authority reviewing
the proceedings of that court” and substituting “the Court
Martial”.
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49

50

51

52
D)

“(1)

Imprisonment and detention of members of other forces
attached to Armed Forces

Section 172(1)(a) isamended by omitting “ court-martial” and
substituting *“the Court Martial”.

Imprisonment and detention of members of Armed
Forces attached to other forces

Section 173(2) is amended by omitting “ court-martial” and
substituting *“the Court Martial”.

Establishment and regulation of service prisons and
detention quarters

Section 175(2)(a) is amended by omitting “courts-martial”
and substituting *“the Court Martial”.

Commencement of sentences
Section 177 is amended by repealing subsection (1) and sub-
stituting the following subsections:

A term of imprisonment or detention to which an offender is
sentenced under this Act begins to run from the beginning of
the day on which the sentence was passed, whether the sen-
tence was passed by the Court Martial or by a disciplinary
officer.

“(1A) Subsection (1)s subject to the provisions of this Part.”

(2)

53

54
D

(2)

Section 177(3)(a) is amended by omitting *“a court-martial”
and substituting “the Court Martial”.

Effect of period spent in custody before being sentenced
Section 177A(1) is amended by omitting “a court-martial
under section 81A of this Act or by an officer exercising
summary powers under section 102(5A) of this Act” and
substituting “the Court Martial under section 81A or by a
disciplinary officer under section 117Y'.

Consecutive sentences
Section 178(1) is amended by omitting “a court-martial” and
substituting *“the Court Martial”.

Section 178(1) is amended by omitting “ court” and substitut-
ing “Court”.
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3
(4)
Q)

(6)

55

56

57
(1)
“(1)

Section 178(2) and (3) are amended by omitting “ court-mar-
tia” and substituting in each case *“ Court Martia”.

Section 178(2)(a), (3)(a), (5)(a), and (6)(a) are amended by
omitting “review or”.
Section 178(4) is amended by omitting *“a court-martial or an
officer exercising summary powers, that court or officer” and
substituting “the Court Martial or a disciplinary officer, the
Court or that officer”.

Section 178(5) and (6) are amended by omitting “ court-mar-
tial or the officer exercising summary powers’ and substitut-
ing in each case “ Court Martial or the disciplinary officer”.

Limitation of term of detention under one or more
sentences
Section 179(2) is amended by omitting “or section 183".

Sections 181 to 183 and heading above section 181
repealed

Sections 181 to 183 and the heading above section 181 are
repealed.

Recovery in District Court of ®nes imposed under this
Act

Section 185 is amended by repealing subsection (1) and sub-
stituting the following subsections:

If a fine has been imposed by the Court Martial, or by a
disciplinary officer, on aperson for an offence against thisAct
(whether in New Zealand or elsewhere), a certificate purport-
ing to be signed by a competent service authority specifying
particulars of the conviction and the fine imposed may befiled
inany District Court in New Zealand (without payment of any
fee).

“(1A) Subsection (1)does not limit section 85.”

(2)

140

Section 185(2) is amended—

(@ by omitting “Registrar of the Court” and substituting
“Registrar of the District Court”; and

(b) by omitting “Court” and substituting ““ court”.
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58 Compensation to victims of offences occasioning physical
harm

(1) The heading to section 186A is amended by omitting *“occa-
sioning” and substituting **causing’.

(2) Section 186A isamended by repealing subsections (1) and (2) 5
and substituting the following subsections:

“(1) If any accused is found guilty, whether summarily or by the
Court Martial, of any offence arising out of any act or omis-
sion that caused physical harm to any other person (whether a
member of the Armed Forces or acivilian and whether or not 10
causing the physical harm constitutes a necessary element of
the offence at law) and the accused is punished by afine, then
the disciplinary officer or the Court Martial, as the case may
require, may, in his, her, or its discretion, award by way of
compensation to the victim aportion of thefine, not exceeding 15
one half, as he, she, or it thinks fit.

“(2) However, no award of compensation may be made under
subsection (L)unless the disciplinary officer or the Court Mar-
tial, as the case may be, is of the opinion that the act or
omission— 20
“(a) was unprovoked; and
“(b) caused bodily injury to the victim.”

Amendments to Part 10 (special provisions for dealing with
mentally impaired persons) of principal Act

59 Interpretation of terms used in this Part 25
The definition of quali®ed medical practitionerin section
187(1) isamended by repealing paragraph (b) and substituting
the following paragraph:

“(b) inthecaseof atria inthe Court Martial held oversess,
includes a person approved by the Judge.” 30

60 When court may ®nd accused un®t to stand trial

(1) Section 188 and the heading to that section are amended by
omitting *“ court” in each place where it appears and substitut-
ing in each case “ Court”.

(2) Section 188(1) isamended by omitting “ A court-martial” and 35
substituting “ The Court Martial” .
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61
D)

(2)

3)
(4)

62
D

2
3

63
L)

(2)

3)

(4)

142

Determining if accused un®t to stand trial

Section 188A(1) is amended—

(@ by omitting “a court-martial” and substituting “the
Court Martial”; and

(b) by omitting “court” and substituting “ Court” .

Section 188A(2) is amended by omitting “court” in each
place where it appears and substituting in each case “ Court”.
Section 188A(3) is repealed.

Section 188A(5) is amended—

(@ by omitting “a court-martial” in each place where it
appears and substituting in each case “the Court Mar-
tial”; and

(b) by omitting “court” in each place where it appears and
substituting in each case “ Court”.

Court may postpone ®nding as to un®tness to stand trial
The heading to section 188B is amended by inserting *“Mar-
tial” after “Court”.

Section 188B(1) is amended by omitting “A court-martial”
and substituting “ The Court Martial” .

Section 188B(2) is amended by omitting “ court” and substi-
tuting “ Court” .

Finding of insanity

Section 190(1) is amended—

(@ by omitting ““ court-martial” and substituting “the Court
Martia”; and

(b) by omitting “court” in each place where it appears and
substituting in each case “ Court”.

Section 190(1A) is amended—

(@ by omitting “A court-martial” and substituting “ The
Court Martial”; and

(b) by omitting “the court-martial” and substituting “the
Court Martial”.

Section 190(2) is amended—

(@ by omitting “court-martial” and substituting *“the Court
Martia”; and

(b) by omitting *“court” in each place where it appears and
substituting in each case “ Court”.

Section 190(3) is amended—
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64
D

(2)
3)
(4)

()

65

D)

(2)
3)
(4)

66

(@ by omitting “a judge advocate” and substituting “the
Judge”; and

(b) by omitting “a court-martial” and substituting “the
military members”.

Order to be made if person un®t to stand trial or insane

Section 191(1) is amended—

(@ by omitting “court-martial” and substituting *“the Court
Martial”; and

(b) by omitting “court” and substituting *“ Court” .

Section 191(2) is amended by omitting *“ court’s” and substi-

tuting “ Court’s”.

Section 191(2) to (5) are amended by omitting “court” and
substituting in each case “ Court”.

Section 191(4) is amended by omitting “report the matter to
the convening officer” and substituting “refer the matter to
the Director of Military Prosecutions”.

Section 191(7) isamended by omitting “ has been approved by
areviewing authority under section 198(4)(a) of this Act”.

Duration of order for detention as special patient where
defendant un®t to stand trial

Section 192 is amended by omitting *“a court-martial” in each
place where it appears and substituting in each case “the
Court Martial”.

Section 192(3) is amended by omitting *“ court” and substitut-
ing “Court”.

Section 192(4) is amended by omitting “by court-martial”
and substituting “ by the Court Martial”.

Section 192(6) is amended by omitting “by court-martial”
and substituting “ by the Court Martial”.

Duration of order for detention as special patient when
person acquitted on account of his insanity

Section 193(1) is amended by omitting “a court-martial” and
substituting *“the Court Martial”.
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67
(1)
)
“(2)

3)
(4)

68

69

Power of court-martial to commit to hospital on
conviction

The heading to section 194 is amended by omitting **court-
martial ” and substituting *“ Court Martial ”.

Section 194(1) is repedled and the following subsection
substituted:

If the Court Martial (whether in New Zealand or elsewhere)
convictsaperson of an offencethat is punishable by imprison-
ment, the Court may, if satisfied of the matters specified in
subsection (1A),—

“(a) sentence the person to aterm of imprisonment and also
order that the person be detained in a hospital as a
special patient under the Mental Health (Compulsory
Assessment and Treatment) Act 1992; or

“(b) instead of passing sentence, order that the person be
treated as a patient under the Mental Health (Compul-
sory Assessment and Treatment) Act 1992.”

Section 194(1A) is amended by omitting *“court” and substi-

tuting “ Court”.

Section 194(3) is amended by omitting ** shall be kept in strict

custody pending the review of his conviction, and, if the

conviction and order are approved by the reviewing authority,
the accused”.

Sections 197 and 198 repealed
Sections 197 and 198 are repeal ed.

Amendments to Part 11 (miscellaneous provisions) of

principal Act

New sections 200 to 200T substituted
Section 200 is repedled and the following sections are
substituted:

“200 Interpretation

144

In sections 200A to 200T unless the context otherwise
requires,—

“assembling authority means—

“(@) the Chief of Defence Force; or

“(b) the officer in command of any part of the Armed Forces

“member—
“(a) means a member of a court of inquiry; and
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“(b) includes the president
“president means the president of a court of inquiry

“record of proceedings in relation to a court of inquiry,

includes—

“(a) therecord of the evidence collected; and

“(b) any report or comment made by the court and attached
to the record of the evidence.

“200A Courts of inquiry may be assembled

“(1)
“(2)

“(3)

An assembling authority may assemble 1 or more courts of

inquiry.

A court of inquiry—

“(@ may be assembled for the purpose of collecting and
recording evidence on any matters that the assembling
authority has referred to the court; and

“(b) must report and comment on those matters, if required
to do so by the assembling authority.

A court of inquiry may be assembled to perform the functions
and duties, and exercise the powers, of a competent tribunal
under Article 5 of Schedule 3 of the Geneva Conventions Act
1958.

“200B Composition of court of inquiry

“(1)

“(2)
“(3)

“(4)

A court of inquiry must consist of not less than 2 members, of
whom at least 1 must be an officer and the other or others must
be officers, warrant officers, or members of the Civil Staff
(within the meaning of section 2(1) of the Defence Act 1990)
of equivalent standing.

The assembling authority must appoint 1 of the members who
is an officer to be president of the court of inquiry.

The assembling authority—
“(a) may appoint an officer who is a barrister or solicitor of
the High Court as counsel to assist the court; and
“(b) must do so if the assembling authority considers that—
“(i) the character or reputation of any person may be
affected by the inquiry; or
“(ii) theinquiry islikely toinvolve complex or serious
issues of fact or law, or both.
A counsel appointed under subsection (3)s not amember of the
court of inquiry, but may advise the court on questions of law
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and procedure and may ask questions of witnesses attending
before the court for the purpose of assisting the court.

“200C Order assembling court of inquiry
“(1) The order assembling a court of inquiry must—
“(@ be in the form prescribed by the Chief of Defence
Force; and
“(b) specify the composition of the court, the place and time
at which the court is to assemble, and the terms of
reference of the court.

“(2) The assembling authority may, at any time, revoke, vary, or
suspend the order.

“200D Rank and seniority of members
If acourt of inquiry is appointed to inquire into the conduct of
an officer or warrant officer,—
“(a) every member must be of at least equal rank and senior-
ity to that officer or warrant officer; and
“(b) at least 1 member must be of superior rank.

“200E Terms of reference
The assembling authority must—
“(a) provide the court of inquiry with appropriate terms of
reference; and
“(b) state whether any report or comment is required upon
the matter under investigation.

“200F Court of inquiry to sit in private
“(1) A court of inquiry must sit in private, and no person may
attend a sitting of the court except—
“(@ the members:
“(b) acounsel appointed under section 200B(3)
“(c) awitness giving evidence:
“(d) if section 200Napplies,—

“(i) theperson who isaffected or islikely to be affec-
ted by the inquiry:

“(i1) that person’slegal representative if the president
approves the person being legally represented at
the inquiry:

“(e) any other persons who may be authorised by the presi-
dent to be present.
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“(2) A person may not be represented at the inquiry and may not
have an adviser present to assist him or her at the inquiry,
unless—

“(a) section 200Napplies; and

“(b) the president approves the person who is affected or is
likely to be affected by the inquiry being legaly
represented.

“200G Assembly and procedure
“(1) A court of inquiry must assemble at the time and place speci-
fied in the order assembling the court.

“(2) However, if the court is unable for any reason to assemble at
the time or place so specified, it must—
“(a) assemble as soon as possible after that time or, as the
case may be, as near to that place as possible; and
“(b) note in the record of proceedings its reasons for being
unable to assemble at the time or place specified.

“(3) The president must lay the order and the terms of reference
before the court and the court must then proceed to collect and
record evidence in accordance with section 200K

“200H Sittings of court of inquiry
“(1) A court of inquiry must sit at the times and in the places that
the president appoints.

“(2) The president may adjourn the court.

“(3) Despite subsections (1) and (2the assembling authority may, at
any time, direct the court to reassemble for any purpose that
the assembling authority may specify.

“2001 Attendance of witnesses
“(1) The president (of a court of inquiry may direct a witness to
attend before the court—
“(a) by an order given by the president, if the witness is
subject to this Act; or
“(b) by asummons signed by the president, if the witnessis
not subject to this Act.

“(2) Every summons to a witness issued under subsection (1)(b)
must—
“(@ be in the form prescribed by the Chief of Defence
Force; and
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“(3)
“(4)

“(b) be served on the witness in one of the following ways:
“(i) by being delivered to the witness personally, or
by being brought to his or her notice if he or she

refuses to accept it:

“(ii) by being left for the witness with some other
person at the witness' s usual place of residence at
least 24 hours before his or her attendance is
required:

“(iii) by being sent to the witness by registered letter
addressed to the witness's last known or usual
place of residence or place of business.

The president may order or summon any person whom the
court thinks fit to attend to give evidence before the court.

Subsection (3)S subject to section 200N

“200J Witness to be sworn

“(1)

“(2)

“(3)

“(4)

Every witness must be sworn by a member in the form and

manner prescribed by the Chief of Defence Force before giv-

ing evidence.

If a court of inquiry considers that a child who is called as a

witness does not understand the nature of an oath, the child’s

evidence may be received even though it is not given on oath,

so long as the court is of the opinion that the child—

“(@) hassufficient intelligence to justify the reception of the
evidence; and

“(b) understands the duty of speaking the truth.

If any person referred to in subsection (1)objects to being
sworn, or it isnot reasonably practicable to administer an oath
to that person in a manner appropriate to his or her religious
belief, the person may be permitted to make a solemn affirma-
tion instead of swearing an oath.

The making of an affirmation under subsection (3)has the same
force and effect, and has the same consequences, as the taking
of an oath.

“200K Collecting and recording of evidence

“(1)

148

A court of inquiry is not bound by the ordinary rules relating
to the admissibility of evidence and may admit in evidence
any matter of hearsay or any other matter that would not be
admissible in a court of law.
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“(2
“(3)

“(4)

“(59)
“(6)

If acourt of inquiry admits evidence of that kind, it is for the
court to determine the weight to be attached to that evidence.

A court of inquiry must put any gquestions to a witness that it

considers desirable—

“(a) to test the truth or accuracy of any evidence given by
the witness; and

“(b) to €icit any further information that may be necessary
to determine the truth.

A court of inquiry must record, or arrange to be recorded in

writing, the evidence of every withess—

“(@ in narrative form as nearly as possible in the words
used; or

“(b) if the court considers it expedient, in the form of ques-
tions and answers.

Each witness may read over the record of his or her evidence
and may ask that any necessary corrections be made to it.
Each witness must initial al alterations and must then sign the

record of hisor her evidence at the end and initial each page of
it.

“200L Interpreters and recorders

“(1)

“(2)

“(3)

“(4)

A competent and impartial person or persons may be
appointed at any time during the course of the inquiry by
either the assembling authority or the president to act asinter-
preter, shorthand writer, typist, or operator of a recording
machine to assist the court in collecting and recording the
evidence.

Before an interpreter commences his or her duties, a member
must administer an oath to the interpreter in the form and
manner prescribed by the Chief of Defence Force.

If an interpreter objects to being sworn, or it is not reasonably
practicable to administer an oath to that person in a manner
appropriate to his or her religious belief, the person may be
permitted to make a solemn affirmation instead of swearing an
oath.

The making of an affirmation under subsection (3)has the same
force and effect, and has the same consequences, as the taking
of an oath.
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“200M Procedure if conduct of superior of®cer may be in
guestion

“(1) The president must adjourn the court of inquiry and report to
the assembling authority if at any time it appears to the court
that the conduct of an officer or awarrant officer who is senior
or superior inrank to amember is, or islikely to be, called into
guestion in the course of the inquiry.

“(2) On receiving the president’s report, the assembling authority
must consider the matter and, if satisfied that the conduct of
the person is or is likely to be called into question, may
dissolve the court and assemble a new court, having regard to
the requirements of section 200D

“(3) If the assembling authority does not dissolve the court, the
assembling authority must direct it to continue itsinquiry even
though the conduct of an officer or awarrant officer senior or
superior in rank to a member is, or islikely to be, called into
guestion.

“(4) Subsection (3)does not affect the power of the president to
make a further report under subsection (1)f the evidence justi-
fies that course of action.

“200N Rights of person who may be affected by inquiry
“(1) If at any time it appears to an assembling authority or to a
court of inquiry that an inquiry affects or islikely to affect the
character or the reputation of any person (whether or not the
person is subject to this Act), the president must—
“(a) ensure that the person is given adequate notice of the
time, place, date, and nature of the inquiry; and
“(b) give the person areasonable opportunity to exercise the
rights set out in subsection (2)

“(2) Therights referred to in subsection (1)are as follows:

“(a) the person may read or have read or played back to him
or her any evidence that has already been given:

“(b) the person may require any witness who has already
given evidence to be recalled to enable him or her to
guestion the witness:

“(c) the person may be present during the proceedings or the
remainder of the proceedings (as the case may be) while
the court is hearing evidence, and may question any
witness who gives evidence that he or she considers
affects his or her character or reputation:
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“(3)

“(4)

“(d) the person may give evidence himself or herself, or call
any witness to give evidence, to rebut or explain any
evidence that has been given that he or she considers
affects his or her character or reputation:

“(e) the person may seek and, if the exigencies of the case
permit, must be granted an adjournment to enable him
or her to obtain advice:

“(f) the person may be legally represented at the inquiry if
the president approves.

If the person notifies the court that he or she does not wish to

exercise the rights set out in subsection (2) the president must

note the record of proceedings to that effect.

This section does not apply to an inquiry under section 201
into the absence of a member of the Armed Forces.

“2000 Matters president must take into account in

determining whether person affected by inquiry may be

legally represented

For the purposes of section 200N(2)(f)the president must take

into account the following matters in determining whether a

person who is affected or islikely to be affected by an inquiry

should be legally represented at the inquiry:

“(a) the seriousness of any allegations made against, or any
potential penalty that may be imposed on, that person:

“(b) whether any questions of law are likely to arise:

“(c) the capacity of that person to present his or her own
case:

“(d) any procedural difficulties that are likely to arise:

“(e) theneed for reasonable speed in completing theinquiry:

“(f) the need for fairness as between that person and all
persons who may appear before the court.

“200P What happens if person affected by inquiry wishes to

“(1)

“(2)

call witness

If the person who is affected or is likely to be affected by an
inquiry wishesto call awitness to give evidence under section
200N(2)(g)the president must take the necessary steps under the
rules of procedure to secure the attendance of the witness,
unless it is impracticable to do so.

If it isimpracticable to secure the attendance of awitness, the
president must note that fact in the record of proceedings.
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“(3)

Despite subsection (1) if the attendance of a witness is
requested by the person affected or likely to be affected and
the court of inquiry is satisfied that the attendance of that
witness is not properly required by that person, any cost
incurred by the Crown in procuring the attendance of the
withess may be charged to, and recovered as adebt due by, the
person affected or likely to be affected.

“200Q Exhibits

“(1)
“(2)

“(3)

“(4)

Every document or thing produced in evidence at an inquiry
must be made an exhibit.

However, if an origina document or book is produced in
evidence, a court of inquiry may, instead of making it an
exhibit, compare a copy of, or an extract from, the document
or book with the origina and, if the court is satisfied that the
copy or extract is correct,—

“(@) the president must endorse on the copy or extract a
certificate to that effect in the form prescribed by the
Chief of Defence Force; and

“(b) the court may return the original document or book to
the witness, and attach the certified copy or extract to
the record of proceedings as an exhibit.

Every exhibit must—

“(d) either be marked with a number or letter in sequence
and signed by the president, or have attached to it a
label so marked and signed; and

“(b) be attached to or kept with the record of proceedings
unless, in the opinion of the president, it is not expedi-
ent to do so.

If an exhibit is not attached to or kept with the record of
proceedings, the president must ensure its safe custody pend-
ing the directions of the assembling authority for the ultimate
disposal of the exhibit.

“200R Signing and dispatch of record of proceedings

“(1)

“(2)

152

The record of proceedings must, at the conclusion of the
inquiry, be signed at the end by each member, who must add
his or her rank and unit.

If there is a difference of opinion among the members on any
material matter, the grounds of difference must be stated in
the record.
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“(3)

“(4)

“(5)

After the record of proceedings has been signed, the president

must forward it to the assembling authority, who must—

“(a) record on the record his or her own opinion of the
findings; and

“(b) sign the record; and

“(c) if necessary, forward the record to a superior
commander.

Therecord of proceedings must be given an appropriate secur-
ity classification according to the nature of the inquiry and the
evidence collected and recorded.

However, if the content of the record of proceedings does not
warrant a security classification, the record of proceedings
must be given an appropriate In Confidence privacy marking.

“200S Admissibility of record of proceedings, etc

“(1)

“(2

“(3)

“(4)

The record of proceedings and any evidence in respect of the
proceedings, including any confession, statement, or answer
to a question made or given by a person during the proceed-
ings, must not be admitted in evidence against any person in
any other proceedings, judicia or otherwise.

If amember of the Armed Forcesis charged under section 47
with desertion, or under section 48 with being absent without
leave, the record of the declaration of the court under section
201 relating to the member of the Armed Forcesis primafacie
evidence of the matters stated in it.

The record of proceedings and any evidence in respect of the
proceedings, including any confession, statement, or answer
to a question made or given by a person during the proceed-
ings, may be given in evidence against that person if he or she
is charged—

“(@) under section 71 with making a false statement; or
“(b) under section 109 of the Crimes Act 1961 with perjury.

Subsection (1S subject to subsections (2) and (3)

“200T Record of proceedings not to be disclosed

The record of proceedings of a court of inquiry must not be

disclosed to—

“(@) persons not subject to this Act without authority from a
superior commander of the service concerned; and

“(b) persons subject to this Act, unless those persons—
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70

71
)

“(1)

“(i) needto beaware of the contentsto enablethem to
perform their service duties; or

“(ii) are entitled to a copy under the rules of
procedure.”

Inquiry on absence of member of the Armed Forces
Section 201(3) is amended by omitting *“ court-martial” and
substituting *“the Court Martial”.

Pay, service, and effects of deserters and absentees
Section 202(1) is repeaed and the following subsections are
substituted:

A person subject to this Act who is convicted by the Court
Martia or as provided in section 201, or is found guilty by a
disciplinary officer, of desertion or absence without leave
forfeits 1 day’ s pay and allowances for each day during which
he or she was in desertion or absent without |eave.

“(1A) However, if the period of absence is less than 24 hours, the

(2)

72
D)

“(2

Court Martial or the disciplinary officer may cancel theforfei-
ture under subsection (1) in whole or in part, as the Court
Martial or disciplinary officer thinks just.”

Section 202(5)(a) is repealed and the following paragraph
substituted:

“(a@) islessthan 24 hours, it must be counted (except for the
purposes of subsection (14) as 1 day; or”.

Appointment and functions of Judge Advocate General
Section 203(2) is repealed and the following subsections are
substituted:

The Judge Advocate General may not be removed from office
except in accordance with (section 1443 section 128 of the Armed
Forces Law Reform Act 20pand that section applies accordingly
with any necessary modifications.

“(2A) The Judge Advocate General must retire from office on

(2)

73

154

attaining the age of 75 years.”
Section 203(3) is repeal ed.

Deputy Judge Advocate General
Section 203A(2) isrepealed and the following subsections are
substituted:
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“(2) The Deputy Judge Advocate Genera may not be removed
from office except in accordance with (section 144G section 128
of the Armed Forces Law Reform Act 2p@nd that section applies
accordingly with any necessary modifications.

“(2A) The Deputy Judge Advocate General must retire from office
on attaining the age of 70 years.”

74

75
)

Heading above section 205 amended
The heading above section 205 isamended by omitting “ Chief

of”.

Regulations
Section 205(1)(a) and (aa) are repealed and the following
paragraphs substituted:

“(@) providing, in cases where a person subject to this Act
(whether a member of the Armed Forces or any other
person subject to this Act who is paid by the Crown in
right of New Zealand) is convicted of any offence by a
civil court or the Court Martial or is found guilty of an
offence by a disciplinary officer, for al or any of the
following:

“()

“ (i)

“ (i)

“(iv)

the forfeiture of the whole or part of 1 day’s pay
and allowances for each day or part of a day
during which he or sheis held in civil or service
custody (including imprisonment or detention)
after being convicted or found guilty:

the forfeiture of the whole or part of 1 day’s pay
and allowances for each day or part of a day
during which he or she is held in civil custody
before being convicted or found guilty:

the forfeiture of the whole or part of 1 day’s
allowances for each day or part of a day during
which he or sheis suspended from duty by reason
of the offence:

the continuance or withholding of pay and
allowances pending his or her conviction or
acquittal:

“(aa) if regulations are made for the purposes of paragraph (a)
providing for the recovery of any pay and allowances
that are to be forfeited under those regulations—
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(2)

©)

“(0)

“(ii)

in the case of any member of the Armed Forces,
by deduction from, or withholding or delaying
payment of, any money due, owing, or payableto
him or her by the Crown in relation to his or her
service in the Armed Forces; and

in the case of any other person subject to this Act
who is paid by the Crown in right of New
Zedland, by deduction from the pay or
allowances payable to him or her:”.

Section 205(1)(b) is amended by omitting “ court-martial or
found guilty by an officer exercising summary powers’ and
substituting *“the Court Martial or found guilty by a discipli-
nary officer”.

Section 205(1)(c)(i) to (v) are repeded and the following
subparagraphs substituted:

“()

“(ii)

“ (i)

“(iv)

counsel appointed to advise a person who is
being questioned by the service authorities or is
being held under close arrest:

counsel appointed to appear for the Crown in the
Summary Appeal Court, the Court Martial, the
Court Martial Appeal Court, or any other court or
tribunal that makes, or will make, adetermination
that may affect service discipline or the opera-
tions of the Armed Forces:

counsel appointed to appear for an accused or an
appellant who is on legal aid in the Summary
Appeal Court, the Court Martial, the Court Mar-
tial Appeal Court, the Court of Apped, or the
Supreme Court:

persons engaged by or under the authority of the
Chief of Defence Force to lecture on any matter
of service law:

New (unanimous)

“(v)
“(vi)

|
the person appointed as a member of the Disci-
pline Committee under section 160(2)(t)
counsel appointed to assist a court of inquiry
under section 200B(3j'.

|
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(4)

76
D)

(2)

3

Section 205(1) is amended by inserting the following para

graph after paragraph (c):

“(ca) determining the nature and content of the punishments
of reduction of rank, forfeiture of seniority, and stay of
seniority:”.

Chief of Defence Force orders

The heading to section 206 is amended by omitting “ Chief
of”.

Section 206(1)(a) isrepealed and the following paragraphs are
substituted:

“(@) determining the nature and content of the punishments
of stay of seniority, confinement to ship or barracks,
extrawork and drill, stoppage of leave, and extra duty:

“(ab) limiting the types of offences that a disciplinary officer
may try summarily, or otherwise deal with, under Part 5

“(ac) limiting the amount that a disciplinary officer may,
under section 117ZAorder an offender to pay:

“(ad) restricting, by fixing the limitations as to rank as the
Chief of Defence Force considers necessary, the exer-
cise of powers under Part 5by disciplinary officers:

“(ae) providing for the designation of classes of certificates of
competency that may be issued to members of the
Armed Forces who are to be appointed disciplinary
officers, presenting officers, or defending officers:

“(af) providing for the issue, revocation, suspension, expiry,
and renewal of those certificates of competency:

“(ag) providing for the minimum standards for the issue of
those certificates of competency (including standards
relating to required competence, qualifications, and
experience) that must be met for each class of
certificate:

“(ah) providing for the terms and conditions subject to which
certificates of competency are issued:”.

Section 206(1)(b) is amended—

(@ by omitting “by court-martial” and substituting “ by the
Court Martia”; and

(b) by omitting “court” and substituting *“ Court” ; and

(c) by omitting “in court-martial” and substituting ““in the
Court’s”.
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(4)
Q)

77
D

(2)

78
D)

2

158

Section 206(1)(c) isamended by omitting “ officials of courts-
martial” and substituting “ officers of the Court Martia”.

Section 206(1)(e) isrepealed and the following paragraphs are
substituted:

“(e) providing for legal aid to be granted at public expense
in respect of—

“(i) proceedings in the Court Martial (whether in
New Zealand or elsewhere):

“(ii) appeals to the Summary Appeal Court or the
Court Martial Appeal Court (whether in New
Zedland or elsewhere):

“(ed) prescribing the conditions subject to which any legal
aid referred to in paragraph (eynay be granted:

“(eb) providing for legal aid to be granted at public expense
to any unrepresented person who (whether in New
Zedand or elsewhere)—

“(i) isbeing questioned by the service authorities, or
is wanted by the service authorities for question-
ing, in relation to the commission or possible
commission of an offence by that person and is
advised by the service authorities, before or in the
course of questioning, that he or she may consult
alawyer; or

“(ii) isunder close arrest:

“(ec) prescribing the conditions subject to which any legal
aid referred to in paragraph (ebynay be granted:”.

Schedule 2 amended
The Schedule 2 heading is amended by omitting ** court-mar-
tial” and substituting *“ Court Martial”.

Clause 1 of Schedule 2 is amended by omitting “ court-mar-
tial” and substituting *“the Court Martial” .

Schedule 3 amended
The Schedule 3 heading is amended by omitting * Sections
102, 104, and 105" and substituting “s 117V'.

Clause 1 of Schedule 3 is amended by—

(@ omitting “an officer exercising summary powers’ and
substituting *“a disciplinary officer”; and

(b) repealing paragraph (i).
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79

New Schedules 4 and 5 substituted
Schedules 4 and 5 are repealed and the schedules set out in
Schedule 10f this Act substituted.

Struck out (unanimous)

1
Schedule 6 amended
The Schedule 6 heading is amended by omitting ** court-mar-

tial” and substituting “ Court Martial”.
]

New (unanimous)

80

Schedule 6 repealed
Schedule 6 is repealed.

81

82

83
D)

Revocation
The Armed Forces Discipline (Exemptions and Modifica-
tions) Order 1983 (SR 1983/234) is revoked.

Amendments to other enactments
The enactments specified in Schedule 2are amended in the
manner indicated in that schedule.

Transitional provisions

Continuation of proceedings under Part 5

All investigations and proceedings under Part 5 of the princi-
pal Act that have been commenced before the commencement
of this section and that have not been completed before that
commencement are to be continued and completed as if this
Act had not been enacted.

New (unanimous)

(1A)

|
However, if, in the course of proceedings continued under
subsection (L)and after the commencement of this section, an
accused elects to be tried by court-martial and does not with-
draw that election in the prescribed manner, or is otherwise
remanded for trial by court-martial,—

159

10

15

20

25



Part 1 cl 83 Armed Forces Law Reform

New (unanimous)

|

(@ the charge must be referred to the Director of Military
Prosecutions; and

(b) the accused may be remanded for trial in the Court
Martial (as established by Parts 4 to 6 of the Armed Forces
Law Reform Act 2007 and

(c) the charge must then be dealt with in accordance with
the principal Act (as amended by this Act) and Parts 4 to
6 of the Armed Forces Law Reform Act 2p@nd

(d) sections 117ZF to 1172f the principal Act (as substituted
by this Act) apply with all necessary modifications for
the purpose of giving effect to paragraphs (a) to (c)

|

(2)

3)

(4)

84

D)

160

If a person subject to the principal Act is found guilty of an
offence against the principal Act by an officer exercising
summary powers in proceedings continued under subsection
(1), the finding and any punishment imposed on him or her
may be reviewed under section 117 of the principal Act as if
this Act had not been enacted.

Every officer exercising summary powers and every review-
ing authority continues to have and may exercise all his, her,
or its powers, functions, and duties under the principal Act (as
in force immediately before the commencement of this
section) for the purpose of giving effect to subsections (1) and (2)

In this section, of®cer exercising summary powersand
reviewing authority have the same meanings asin the princi-
pal Act asin force immediately before the commencement of
this section.

Charges in relation to conduct before commencement of
this section

Conduct that is alleged to have occurred before the com-
mencement of this section may be dealt with under the princi-
pal Act, as amended by this Act, (but only) if the disciplinary
officer concerned is satisfied that an investigation and pro-
ceeding under Part 5 of the principal Act, as it was in force
immediately before the commencement of this section, has
not been commenced in relation to the conduct before that
commencement.
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New (unanimous)

This section does not limit section 83

Struck out (unanimous)

86

(1)

(2

1
Transitional provision relating to Chief Judge of Court
Matrtial
Despite anything to the contrary in section 14400f the principal
Act, as substituted by this Act, the person holding office asthe
Judge Advocate General immediately before the commence-
ment of this section must be treated asif that person had been
appointed as the Chief Judge of the Court Martial of New
Zedand in accordance with section 144Dof the principal Act.

Continuation of existing proceedings before courts-

martial

This section applies to courts-martial under the principal

Act—

(@ that were convened before the commencement of this
section; and

(b) that are not dissolved before that commencement.

Proceedings before courts-martial to which this section

applies are to be continued and completed under the principal

Act as if this Act had not been enacted.
[ |

87

88
D

2

Part 2
Courts Martial Appeals Act 1953
Principal Act amended

This Partamendsthe Act that was previously called the Courts
Martial Appeals Act 1953.

Name of Courts Martial Appeals Act 1953 changed
After the commencement of this section, the Courts Martial
Appeals Act 1953 is called the Court Martial Appeals Act
1953.

The Title of the Courts Martial Appeals Act 1953 is conse-
guentially amended—
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3)
(4)

89
N

(2)
3)

(4)

90

91
D)

162

(@ by omitting “ Courts Martial Appeal Court” and substi-
tuting “ Court Martial Appeal Court”; and

(b) by omitting *“courts martial” and substituting “the
Court Martial”.

Section 1(1) is consequentially amended by omitting

“Courts” and substituting “ Court”.

Every reference in any enactment or in any document to the

Courts Martial Appeals Act 1953 must, unless the context

otherwise provides, be read as areference to the Court Martial

Appeals Act 1953.

Interpretation

The definition of appellant in section 2(1) is amended by
omitting “a court martial” and substituting “the Court
Martial”.

The definition of Court in section 2(1) is amended by omit-
ting *“ Courts” and substituting “ Court” .

Section 2(1) is amended by repealing the definition of court
martial and substituting the following definitions:

“Court Martial means the Court Martial of New Zealand

10

15

established under (section 1440f the Armed Forces Discipline 20

Act 1971 section 120 of the Armed Forces Law Reform Act 2007
“Director of Military Prosecutions means the Director of
Military Prosecutions appointed under section 101D of the
Armed Forces Discipline Act 1971

“Judge Advocate Generalmeans the Judge Advocate
General of the Armed Forces appointed under section 203 of
the Armed Forces Discipline Act 1971”.

Section 2(3) is repeal ed.

Heading above section 3 amended
The heading above section 3 is amended by omitting
“Courts’ and substituting *“Court”.

Constitution of Courts Martial Appeal Court
The heading to section 3 is amended by omitting “ Courts”
and substituting “Court”.
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2

©)
“(2

Section 3 is amended by omitting “ Courts Martial Appeal

Court” in each place where it appears and substituting in each

case " Court Martial Appeal Court”.

Section 3 isamended by repealing subsections (2) and (3) and

substituting the following subsections:

An appointed Judge continues to hold office—

“(@) unless he or she sooner vacates, or ceases to hold, or is
removed from office under subsection (24)and

“(b) until his or her successor comes into office.

“(2A) An appointed Judge—

“(a) may resign from office by giving the Minister written
notice to that effect and stating when the resignation
takes effect:

“(b) ceasesto hold office when he or she reaches the age of
75 years.

“(c) ceasesto hold officeif heor sheis, under the Insolvency
Act (1967 2006, adjudged bankrupt:

“(d) may be removed from office only by the Sovereign or
the Governor-General, acting upon the address of the
House of Representatives.

“(2B) An address under subsection (2A)(dimay be moved only on the

“(3)

92

ground of—

“(@) the appointed Judge’' s misbehaviour; or

“(b) the appointed Judge's incapacity to discharge the func-
tions of his or her office.

Each appointed Judge is to be paid, out of public money,

without further authority than this section,—

“(@ a sdary a the rate that the Remuneration Authority
determines; and

“(b) any alowances that are determined by the Remunera-
tion Authority; and

“(c) any additional allowances (being travelling allowances
or other incidental or minor allowances) that may be
determined by the Governor-General.”

Supplementary provisions as to Court

Section 4 is amended by omitting “ Chief Justice” in each
place where it appears and substituting in each case “ Chief
High Court Judge”.
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New (unanimous)

92A

|
Registrar and of®cers of Court
Section 5(2) is amended by omitting *“ Courts” and substitut-
ing “Court”.

93

“6
“(1)

“(2

“(3)

“7
“(1)

“(2)

“(3)

164

New sections 6 to 9AC substituted
Sections 6 to 9A are repeded and the following sections
substituted:

Appeal against decision of Court Martial relating to ball

This section applies to a decision made by a Judge of the

Court Martial to—

“(@) grant or refuse bail to a person in custody under the
Armed Forces Discipline Act 1971; or

“(b) impose or substitute or revoke or vary any condition of
bail; or

“(c) refusetoimpose any condition of bail or any particular
condition of bail; or

“(d) refuseto vary or revoke any condition of bail.

Either the Director of Military Prosecutions or the accused
may appeal to the Court against a decison to which this
section applies—

“(a) within 21 days after the date of the decision; or

“(b) within any further time that the Court may allow.

For the purposes of an appeal under this section, the failure of
a Judge of the Court Martial to impose any condition of bail,
or any particular condition of bail, on any occasion on which
the condition could lawfully have been imposed is deemed to
be a refusal to impose the condition.

Appeal against ruling

This section applies to a ruling given by a Judge of the Court
Martial on a question of law or procedure that arises during
proceedings in that court.

Either the Director of Military Prosecutions or the accused
may, with the leave of the Court obtained in accordance with
section 8 appeal to the Court against a ruling to which this
section applies.

On an appeal under this section, the Court may—

“(@) confirm the ruling; or
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“(4)

“(59)

“(b) vary theruling; or

“(c) set theruling aside.

If subsection (3)(cppplies, the Court may make any other ruling
that—

“(@) could have been made in the first place; and

“(b) the Court thinks appropriate.

In this section, question of lawincludes any question arising
in respect of—

“(a) apleato the genera jurisdiction of the Court Martial:
“(b) apleain bar of trial:

“(c) an application for the separation of trials:

“(d) an application for the severance of charge sheets:

“(e) an application for the severance of charges:

“(f) asubmission that there is no case to answer:

“(g) the admissibility of evidence:

“(h) an application for a ruling referred to in (section

144Y(2)(a)of the Armed Forces Discipline Act 1971

section 142(2)(a) of the Armed Forces Law Reform Act 2007

“(i) an application for an order specified in (section 144ziof
the Armed Forces Discipline Act 197dction 151(2) of
the Armed Forces Law Reform Act 2007

“(j) anorder under any of sections 139 to 141 of the Crimi-
nal Justice Act 1985 (as applied to proceedings under
the Armed Forces Discipline Act 1971 by section (1442)
145 of that Act):

New (unanimous)

“(k) an application for discovery.

“(1)

Procedure for obtaining leave of Court to appeal against

ruling

If a person wishes to obtain the leave of the Court to appedl

under section 7, he or she—

“(@ must, within 10 days after the ruling is given, give
notice of the application for leave to appea in any
manner that may be directed by rules of the Court; and

“(b) may do so—

“(i) whether or not reasons for the ruling are given at
alater date; and
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“(2)

“(3)

“9
“(1)

“(2)

“(3)

“(4)

“(59)

“OA
“(1)
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“(ii) whether or not any formal steps to sign, enter, or
otherwise perfect the ruling are necessary or are
taken later.

The time within which notice of an application for leave to
appeal to the Court under this section must be given may be
extended at any time by the Court.

Despite the making of an application for leave to appeal under
this section, the Court Martial may, if itissatisfied that itisin
the interests of justice to do so, proceed with the trial without
awaiting the determination of the application.

Right of appeal against conviction or sentence

A person convicted by the Court Martial may appeal to the

Court against—

“(a) the conviction; or

“(b) the sentence imposed for the conviction (unless the
sentence is one fixed by law); or

“(c) both.

The Director of Military Prosecutions may appeal to the Court
against the sentence imposed by the Court Martial, unless the
sentence is one fixed by law.

An appeal under this section must be brought—

“(a) within 21 days after the date of the decision appealed
against; or

“(b) within any further time that the Court may allow.

If an appeal under subsection (2)against a sentence of imprison-

ment or detention is not heard before the date on which the

convicted person has completed serving that sentence, the

appea—

“(a) lapses on that date; and

“(b) isdeemed to have been dismissed by the Court for non-
prosecution.

For the purposes of this section, sentenceincludes any
method of disposing of a case following conviction.

Determination of appeals against conviction

On an appeal to the Court against conviction, the Court
must—

“(a) allow the apped if it considers that—
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“(i) the finding of the Court Martial should be set
aside on the ground that it is unreasonable or
cannot be supported having regard to the evi-
dence; or

“(ii) thefinding of the Court Martial involves awrong
decision on a question of law; or

“(iii) there was, on any ground, a miscarriage of jus-
tice; or

“(iv) thetrial was anullity; or

“(b) dismiss the appeal in any other case.

“(2) However, the Court may dismissthe appedl if it considersthat
no substantial miscarriage of justice has actually occurred
even though it considers that the point raised in the appeal
might be decided in favour of the appellant.

“(3) If the Court allows an appeal, the Court—
“(@ must quash the conviction; and
“(b) may do any of the following:
“(i) direct a judgment and finding of acquittal to be
entered; or
“(ii) direct anew trial; or
“(iii) make any other order that justice requires.

“9AB Determination of appeals against sentence
On an appeal to the Court against sentence, the Court must—
“(@) do either of the following if it thinks that a different
sentence should have been imposed:

“(i) quashthe sentenceimposed and impose any other
sentence warranted in law (whether more or less
severe) in substitution for the sentence that was
guashed; or

“(ii) vary, within the limits warranted in law, the sen-
tence or any part of it or any condition imposed in
it; or

“(b) dismiss the appea in any other case.

“9AC Substitution of conviction on different charge
“(1) This section applies if—
“(d) an appellant has been convicted of an offence; and
“(b) the Court Martial could have found the appellant guilty
of some other offence (being an included offence or an
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“(2

94
D

)

95

96

D)

)

3)
“(2)

(4)
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offence that was recorded as an alternative chargein the
charge sheet); and

“(c) on the finding of the Court Martial it appears to the
Court that the Court Martial must have been satisfied of

facts that proved the appellant guilty of that other
offence.
The Court may, instead of allowing or dismissing the
appeal,—

“(@) substitute for the finding of the Court Martial afinding
of guilty of that other offence; and

“(b) impose a sentence in substitution for the sentence
imposed that may be warranted in law for that other
offence (which must not be a sentence of greater
severity).”

Variation of conviction so as to attract different sentence
Section 9B is amended by omitting “court martial” in each
place where it appears and substituting in each case “ Court
Martial”.

Section 9B(1) is amended by omitting “by which he was
tried”.

Section 9C repealed
Section 9C is repealed.

Term of sentence passed under sections 9, 9A, 9B, and
9C

The heading to section 9D is amended by omitting “ sections
9, 9A, 9B, and 9C and substituting “sections 9AB, 9AC,
and 9B".

Section 9D(1) isamended by omitting *“ section 9, section 9A,
section 9B, or section 9C of thisAct” and substituting ** section
9AB, 9ACOr 9B”.

Section 9D(2) is repealed and the following subsection
substituted:

A sentence passed by the Court under section 9AB, 9A¢C0r 9B is
deemed to be a sentenced passed by the Court Martial for the
purposes of the Armed Forces Discipline Act 1971.”

Section 9D is amended—
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97
D

(2)

98
®
@
‘™

99

100

(@ by omitting “a court martial” in each place where it
appears and substituting in each case “the Court Mar-
tial”; and

(b) by omitting *“the court martial” in each place where it
appears and substituting in each case “the Court
Martial”.

Appeal against acquittal on account of insanity
Section 9E(1) is amended by omitting “a court martial” and
substituting *“the Court Martial”.

Section 9E isamended by omitting * the court martial” in each
place where it appears and substituting in each case “the
Court Martial”.

Appeal by accused against ®nding relating to ®tness to
stand trial

Section 9EA (1) isamended by omitting *“a court martial” and
substituting *“the Court Martial”.

Section 9EA(7) is repeded and the following subsection
substituted:

If the result of the appeal is that the appellant is fit to stand
trial, the Court must give written notice of that fact to the
Director of Military Prosecutions, who may then lay before
the Registrar the charge sheet that, in accordance with section
101E(c)of the Armed Forces Discipline Act 1971, he or she has
previously certified in respect of the appellant.”

Powers of Court to acquit on account of insanity on

appeal against conviction

Section 9F(2) is amended—

(@ by omitting “a court martial” and substituting ““the
Court Martial”; and

(b) by omitting “courts martial” and substituting *the
Court Martial”.

New (sections 10 and 10¥section 10substituted
(Sections 10 to 10C aréection 10 is repealed and the fol-
lowing (section$ section substituted:
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“10
“(1)

“(2)

Appeals to Court of Appeal or Supreme Court

With the leave of the court appealed to, a party to an appeal
under any of sections 6, 7, and 9may appeal to the Court of
Appeal or the Supreme Court against any decision of the
Court in the appeal .

Subsection (1)is subject to section 14 of the Supreme Court
Act 2003 (which provides that the Supreme Court must not
give leave to appeal directly to it against adecision madein a
New Zealand court other than the Court of Appeal unlessitis
satisfied that there are exceptional circumstances that justify
taking the proposed appeal directly to the Supreme Court).

Struck out (unanimous)

“(3)

1
In an appeal under this section,—
“(a) the court appealed to has the same powers as the Court;
and
“(b) thisAct, asfar asit isapplicable and with any necessary
modifications, applies to the appeal as it applies to an
appeal to the Court.

“(4)

An application for leave to appeal under this section must be

(commencedmade—

“(@) within 28 days after the date of the issue of the decision
or within any further time that the court appealed to
may allow; and

“(b) inthe manner that may be directed by rules of the court
appealed to for leave to appea to that court.

Struck out (unanimous)

“10A Effect of appeal

Neither an application for leave to appeal, nor an appeal under
section 10(1) operates as a stay of proceedings on the decision
to which the application or the appeal relates unless the court
appealed to orders otherwise.”
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New (unanimous)
| |
100A Appeals to Supreme Court from Court of Appeal
Section 10A is amended by omitting “the appellant in an
appeal to the Court of Appeal under section 10(3) or the Chief
of Defence Force” and substituting *“a party to an appeal to
the Court of Appeal under section 10’.

100B New section 10B substituted
Section 10B is repeaed and the following section substituted:

“10B Effect of appeal
Neither an application for leave to appeal, nor an appeal,
under section 100r 10A operates as a stay of proceedings on
the decision to which the application or the appea relates
unless the court appealed to orders otherwise.”

100C Powers and procedure of Court of Appeal and Supreme
Court
Section 10C is amended by—
(@ omitting “section 10(3) or section 10A or section
10B(1)” and substituting *“section 100r 10A”; and
(b) omitting “Courts Martial Appeal Court” in each place
where it appears and substituting in each case *“ Court” .
| |

101 Supplementary powers of the Court
(1) Section 11(b) is repealed and the following paragraph
substituted:
“(b) order that all necessary steps be taken to obtain from
any military member who sat in the Court Martial at the
trial of the appellant, or from the Judge at that trial, a
report that—
“(i) setsout that person’s opinion on the case or on
any point arising in the case; or
“(ii) contains a statement of any facts that the Court
considers to be in need of clarification because
they appear to the Court to be materia for the
purpose of the determination of the case:”.

(2) Section 11 is amended by adding the following subsection as
subsection (2):
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“(2

The Court must not make an order under subsection (1)(bfor the

purpose of obtaining a report from a military member of the

Court Martial unless—

“(a) it also makes an order for the purpose of obtaining a
report from the Judge at the trial; or

“(b) itis satisfied that obtaining a report from the Judge at
the trial is impracticable or would involve undue
delay.”

New (unanimous)

101A New section 12 substituted

“12
“(2)

“(2)

Section 12 is repealed and the following section substituted:

Right of appellant to present case in writing
An appellant may, instead of having his or her case presented
orally, have it presented in writing.

If subsection (1)ppplies, the Court may deal with the appellant’s
case by way of a hearing on the papers.”
|

102

103

104

D)

(2)

)

172

Section 13 repealed
Section 13 is repealed.

Defence of appeals

Section 15 is amended—

(& by omitting “a court martial” and substituting “the
Court Martial”; and

(b) by omitting “ Chief of Defence Force” and substituting
“Director of Military Prosecutions”.

Court may make an order for the payment of
compensation or restitution of property

Section 19 is amended by omitting “a court martial” in each
place where it appears and substituting in each case “the
Court Martial” .

Section 19(1) is amended by omitting “the court martial
which tried the appellant” and substituting “the Court
Martial” .

Section 19(2) isamended by omitting *“ and areviewing autho-
rity has approved or varied the order or has not yet reviewed
the order, or where a reviewing authority has made an order
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(4)
105

“20
“(1)

“(2

106

under subsection (1) of section 160 of the said Armed Forces
Discipline Act 1971”.

Section 19(2)(d) is amended by omitting *“to the authority” .

New section 20 substituted
Section 20 is repealed and the following section substituted:

Person not to be tried again if conviction quashed

A person whose conviction by the Court Martial for an
offence has been quashed under this Act is not liable to be
tried again for that offence by the Court Martial or by any
other court.

Subsection (1)iS subject to section 9A(3)’

New sections 20Aand 20B to 20C inserted
The following sections are inserted after section 20:

“20A Judge may grant bail pending appeal

“(1)

“(2)

“(3)

“(4)

On an appea under section 9(1) the appellant—
“(@) isnot entitled to bail as of right; and
“(b) may not go at large without bail.

A Judge of the Court may, on an application for bail by the
appellant,—

“(@) grant bail to the appellant:

“(b) impose any conditions of bail that the Judge thinks fit.

In determining whether to grant bail under this section, the
Judge—
“(@ must take into account al of the following
considerations:
“(i) the seriousness of the offence:
“(i1) whether there are urgent and exceptional circum-
stances that favour the granting of bail:
“(iii) the effect on service discipline of releasing the
person on bail; and
“(b) may take into account the considerations set out in
section 14(3) of the Bail Act 2000; and
“(c) must not grant bail unless satisfied on the balance of
probabilitiesthat it would bein the interests of justicein
the particular case to do so.

The onusis on the appellant to show cause why bail should be
granted.
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“20B Issue of warrant to arrest(persor) appellant absconding
or breaching bail condition
“(1) A Judge may issue a warrant in the prescribed form for the
arrest of an appellant who has been released on bail under
section 20Aif—
“(@ theJudge is satisfied by evidence on oath that—
“(i) the appellant has absconded or is about to
abscond for the purpose of evading justice; or
“(ii) the appellant has contravened or failed to comply
with any condition of bail; or
“(b) the appellant does not attend personally at the time and
place specified in the grant of bail.

“(2) The warrant—

“(@ must be directed to every provost officer and every
member of the police; and

“(b) may be executed by—
“(i) aprovost officer:
“(ii) a person lawfully exercising authority under or

on behalf of a provost officer:

“(ii1) amember of the police.

“(3) For the purpose of executing the warrant, a person referred to
in subsection (2)(bynay, at any time, enter on to any premises,
by force if necessary, if he or she has reasonable grounds to
believe that the appellant against whom it isissued is on those
premises.

“(4) The person executing the warrant—

“(@) must have the warrant with him or her; and

“(b) must produce it oninitial entry and, if requested, at any
subsequent time; and

“(c) must, if he or sheis not in uniform, produce evidence
that he or she is one of the persons referred to in sub-
section (2)(b)

New (unanimous)
| |
“20C Appellant arrested under warrant for absconding or
breaching bail condition must be brought before Judge
“(1) An appellant who is arrested under a warrant issued under
section 20B must be brought before a Judge as soon as
possible.
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New (unanimous)

“(2

|
The Judge must reconsider the question of bail if satisfied that
the appellant—
“(a) had absconded or was about to abscond; or
“(b) has contravened or failed to comply with any condition
of bail.”
|

107

u22

108
D)

(2)

109

“24
“(D

“(2

“(3)

New section 22 substituted
Section 22 is repealed and the following section substituted:

Furnishing, on appeal, documents relating to trial

In every appeal under section 7 or 9 it is the duty of the Judge
Advocate Genera to supply to the Registrar, in accordance
with the rules of the Court, the record of the proceedings of
the Court Martial.”

Duties of Registrar with respect to appeals, etc.

Section 23(1) is amended by omitting ““court martial before
which the appellant or applicant was tried” and substituting
“Court Martia™.

Section 23(2) is amended by omitting “court martial” and
substituting “the Court Martial”.

New (sectior) sections24 and 24A substituted
Section 24 is repealed and the following (sectior) sections are
substituted:

Special references to Court

The Judge Advocate General may refer to the Court afinding
made, a conviction entered, or a sentence passed in any pro-
ceedings in the Court Martial if the Judge Advocate General
thinksthat it isin the interests of justice or discipline to do so.

The Minister may refer to the Court a finding made in any
proceedingsin the Court Martial if the Minister thinks that the
Court should consider or reconsider that finding because of
matters that the Minister considers have not been brought to
the notice of the Court Martial.

A referral under this section must, for the purposes of thisAct,
be treated as an appea against conviction by the person
convicted.
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“(4)

In this section, ®nding includes a judgment, decree, order,
direction, or determination.

New (unanimous)

“24A Person concerned must be informed of reference and

“(1)

“(2

“(3)

may comment

The Registrar must, as soon as practicable after receiving a
reference from the Judge Advocate Genera or the Minister
under section 24 send to the person who is the subject of the
reference—

“(a) acopy of the reference; and

“(b) anoatice, in the prescribed form, that—

“(i) asksfor the person’swritten viewson thefinding,
conviction, or sentence concerned to be sent to
the Registrar within the prescribed period; and

“(ii) asksfor the person’ swritten advice asto whether
he or she wants to be legaly represented at an
oral hearing of the matter to be sent to the Regis-
trar within the prescribed period; and

“(ii1) advises him or her of the effect of subsection (2)

The Court may deal with areference from the Judge Advocate

General or the Minister by way of a hearing on the papers if

the person who is sent a notice under subsection (13—

“(a@) indicates that he or she does not want to be legaly
represented at an oral hearing of the matter; or

“(b) otherwise indicates that he or she does not require an
oral hearing of the matter; or

“(c) does not provide written advice under subsection (1)(b)(ii)
within the prescribed period.

In this section, prescribed period means a period of 21 days
commencing on the day after the day that the notice under
subsection (1)(bjs sent.”

|

Struck out (unanimous)

110

1)

Exercise of certain powers of the Court by a Judge
thereof
Section 25(a) is amended by adding *“against a ruling under
section 7°.

]
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Struck out (unanimous)

(2)
3

1
Section 25(b) is amended by inserting *“ against a ruling under
section 7" after *appeal”.
Section 25(c) is repeal ed.

New (unanimous)

110

“25
“(1)

“(2)

“(3)

New section 25 substituted
Section 25 is repealed and the following section substituted:

Exercise of certain Court powers by 1 Judge

A Judge of the Court may exercise any of the following

powers of the Court under this Act in the same manner, and

subject to the same provisions, as they may be exercised by

the Court:

“(a) to give leave to appeal against a ruling under section 7.

“(b) to extend the period within which an application for
leave to appeal against aruling under section 7 must be
lodged:

“(c) to alow an appellant to be present at any proceedings
under this Act.

However, if the Judge refuses an application for the exercise
of any of the powers specified in subsection (1) the appellant or
the Director of Military Prosecutions, on making a request to
the Court, is entitled to have the application determined by the
Court as duly constituted for the hearing and determination of
appeals under this Act.

A request under subsection (2must be made—
“(@) within the prescribed period; and
“(b) in the prescribed form and manner.”

110A Rules of Court

Section 26(1) is amended by omitting ** Judicature Amend-
ment Act 1930” and substituting * Judicature Act 1908”.

111
D
(2)

Regulations

Section 26A(a)(i) is repealed.

Section 26A(a)(ii) is repealed and the following subpara
graphs are substituted:
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“(ii) a person appointed by the Court under section
11(1)(c)to conduct the examination of a witness:

“(ii) a person appointed by the Court under section
11(1)(e)to inquire into, and report on, a question
arising on an appeal:

“(iv) a person appointed by the Court under section
11(1)(Hto be an assessor:”.

(3) Theenactment, by subsection (2)of section 26A(1)(a)(ii) to (joes
not imply that any regulations made under the Courts Martial
Appeals Act 1953 before the commencement of this Act are
invalid.

112 Continuation of existing proceedings before Court
(1) This section applies to proceedings before the Court—
(@ that were commenced before the commencement of this
section; and
(b) that are not withdrawn or finally determined before that
commencement.

(2)  Proceedings to which this section applies are to be continued
and completed under the principal Act asif this Act had not
been enacted.

New (unanimous)
| |
112A Consequential amendments to other enactments
The enactments specified in Schedule 3are amended in the
manner indicated in that schedule.

Part 3
Defence Act 1990

113 Principal Act amended
This Partamends the Defence Act 1990.

114 Redress of complaints

(1) Section 49(1) is amended by omitting “Courts Martial
Appeals Act 1953, or a petition under section 162 of” and
substituting *“ Court Martial Appeals Act 1953 or”.

(2)  All complaints under section 49 of the principal Act that have
been made before the commencement of this section and that
have not been finally dealt with before that commencement

178

10

15

20

25

30



Armed Forces Law Reform Part 4 cl 116

3

areto be dealt with asif that section had not been amended by
this section.

Every authority referred to in section 49 of the principal Act
continues to have and may exercise al its powers, functions,
and duties under that section for the purpose of giving effect
to subsection (2)

New (unanimous)

Part 4

Preliminary provisions relating to Court Matrtial

115

116
D

2

3)

Subpart 1—Preliminary

Purpose of Parts 4 to 6

The purpose of Parts 4 to 6iS—

(@ to establish a permanent court of record, called the
Court Martial of New Zealand, as areplacement for the
ad hoc courts-martial provided for under Part 6 of the
Armed Forces Discipline Act 1971; and

(b) to provide for the Court Martia’s jurisdiction and
related matters; and

(c) to repea Part 6 of the Armed Forces Discipline Act
1971.

Overview of Parts 4 to 6

Part 4 deals with preliminary matters, establishes the Court
Martial, provides for the appointment of Judges of the Court
Martial, sets out the composition of the Court Martial for
proceedings (including the procedure for the assignment of
military members), and states the duties of members of the
Court.

Part 5 relates to the jurisdiction of the Court Martial, the
procedural requirementsfor the Court, and the Court’ s powers
in relation to proceedings (for example, the power to grant
bail).

Part 6 sets out various miscellaneous and administrative pro-
visions (including provisions for transitional matters, the
repeal of Part 6 of the Armed Forces Discipline Act 1971, and
consequential amendments to other enactments).
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New (unanimous)

(4)

117
D)

|
Thissectionisonly aguideto the genera scheme and effect of
Parts 4 to 6

Interpretation

In Parts 4 to § unless the context otherwise requires,—

1971 Actmeans the Armed Forces Discipline Act 1971
Chief Judge means the Chief Judge of the Court Martial
appointed under section 124

Court Martial means the Court Martial of New Zealand
established under section 120

defender means a member of the Armed Forces who under-
takes the defence of the accused at the Court Martial
Deputy Chief Judge means a Deputy Chief Judge of the
Court Martial appointed under section 125

Director of Military Prosecutions means the person
appointed under section 101Dof the 1971 Act

Discipline Committee means the Armed Forces Discipline
Committee established under section 1600f the 1971 Act
Judge—

(@ means aJudge of the Court Martial; and

(b) includes the Chief Judge and a Deputy Chief Judge
member of the Court Martial means a Judge or a military
member

military member, in relation to the Court Martial, means an
officer or awarrant officer who is assigned by the Registrar to
be a member of that Court

Registrar means the Registrar of the Court Martial

rules of procedure means rules of procedure made under
section 1500f the 1971 Act

sentencing guidelinesneans sentencing guidelines produced
by the Discipline Committee and published by the Chief of
Defence Force as Defence Force Orders

serious offencehas the meaning given by section 133(1)(b)(i)

substitute military member has the meaning given by section
139.
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New (unanimous)

2

118
L
(2

3)

(4)

119

120
L)

(2)

121
L)

(2)
3)

|
Any term or expression that is defined in the 1971 Act and
used, but not defined, in Parts 4 to 6has the same meaning asin
the 1971 Act.

Parts 4 to 6 to be read with 1971 Act
Parts 4 to 6are to be read in conjunction with the 1971 Act.

Unless the context otherwise requires, the provisions of the
1971 Act and any regulations made under that Act apply to the
extent that they are applicable and with any necessary
modifications.

However, if thereisany inconsistency between the provisions
of Parts 4 to 6and any provisions of the 1971 Act or any
regulations made under that Act, Parts 4 to 6prevail.

This section applies in addition to, and does not limit, section
117(2)

Parts 4 to 6 bind the Crown
Parts 4 to 6bind the Crown.

Subpart 2—Establishment of Court Martial

Court Martial established

Court Martial of New Zealand established
A court of record called the Court Martial of New Zealand is
established.

In addition to the jurisdiction and powers specially conferred
on the Court Martial by thisor any other Act, the Court hasall
the powers inherent in a court of record.

Court Martial must sit in divisions
For the purposes of any proceedings in the Court Martial, the
Court must sit in divisions each comprising 1 Judge.

Each division of the Court Martial may exercise all the powers
of the Court.

A division of the Court Martial may exercise any powers of
the Court even though 1 or more divisions of the Court are
exercising any powers of the Court at the same time.
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New (unanimous)

122
D)

(2)

123
L

)

124
D

2

125
N

(2)

Judges of Court Martial

Judges of Court Martial

The Court Martial comprises—

(@ 1 Judge who is to be the Chief Judge of the Court
Martial; and

(b) at least 6 other Judges.

The Court Martia’s jurisdiction is not affected by a vacancy

in the number of its Judges.

Eligibility for appointment as Judge

A person must not be appointed as a Judge unless he or she—

(@ hasheld apractising certificate as a barrister or solicitor
of the High Court for at least 7 years; or

(b) isaDistrict Court Judge.

A District Court Judge who is appointed as a Judge of the
Court Martial may sit as, or exercise any of the powers of, a
District Court Judge.

Appointment of Chief Judge
The Governor-General may, by warrant, appoint a person as
the Chief Judge.

A person must not be appointed as the Chief Judge unless he

or she—

(8 isappointed to, or holds, the office of Judge Advocate
Generadl; or

(b) if the office of Judge Advocate General is vacant, is
eligible for appointment as a Judge under section 123

Appointment of Deputy Chief Judges

The Governor-General may, by warrant, appoint 1 or more

Deputy Chief Judges.

A person must not be appointed as a Deputy Chief Judge

unless he or she—

(@ is appointed to, or holds, the office of Deputy Judge
Advocate General; or

|
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(b) if the office of Deputy Judge Advocate General is

vacant, is eligible for appointment as a Judge under
section 123

A Deputy Chief Judge may act in place of the Chief Judge

if,—

(@ because of illness or absence from New Zealand, or for
any other reason, the Chief Judge is unable to exercise
the duties of that office; or

(b) the office of Chief Judge is vacant.

While acting in place of the Chief Judge, a Deputy Chief

Judge—

(@ may perform the functions and duties of the Chief
Judge; and

(b) may for that purpose exercise al the powers of the
Chief Judge.

Appointment of other Judges
The Governor-General may, by warrant, appoint a person asa
Judge.

Judges who are appointed under this section have seniority
among themselves according to the dates of their
appointment.

Notice requirement for appointment of Chief Judge,
Deputy Chief Judges, or other Judges

The Chief of Defence Force must arrange for notice of an
appointment under any of sections 124 to 1240 be published in
the Gazetteas soon as practicable after the appointment.

Protection of Judges against removal from of®ce

A Judge may not be removed from office except by the Sover-
eign or the Governor-General, acting upon the address of the
House of Representatives.

An address under subsection (1)may be moved only on the

ground of—

(@ the Judge s misbehaviour; or

(b) the Judge'sincapacity to discharge the functions of the
Judge's office.

|
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Judges must not hold other of®ces
A Judge must not undertake any other paid employment or
hold any other office (whether paid or not) unless the
Governor-Genera is satisfied that the employment or other
office is compatible with judicial office.

Subsection (1S subject to section 123(2)

Judges to have immunities of High Court Judges
A Judge has all the immunities of a Judge of the High Court.

Age of retirement
Each Judge, except the Chief Judge, must retire from office on
attaining the age of 70 years.

The Chief Judge must retire from office on attaining the age of
75 years.

Salaries and allowances of Judges

Each Judgeisto be paid, out of public money, without further

authority than this section,—

(@ a sdary at the rate that the Remuneration Authority
determines; and

(b) any alowances that are determined by the Remunera-
tion Authority; and

(c) any additional allowances (being travelling allowances
or other incidental or minor allowances) that may be
determined by the Governor-General.

In the case of the Chief Judge or a Deputy Chief Judge, the
rate of salary and the allowances determined may be higher
than those for the other Judges.

The salary of a Judge is not to be reduced while the Judge
holds office.

The salary and allowances payable for aperiod during which a
Judge acts on a part-time basis must be calculated and paid on
a pro rata basis as a proportion of the salary and allowances
for a full-time equivalent position.
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For the purpose of subsection (3) the payment of salary and
allowances on a pro rata basis under subsection (4)is not a
reduction of salary.

Any determination made under subsection (1) and any provi-
sion of the determination, may be made so as to come into
force on a date specified in the determination, being the date
of the making of the determination or any other date, whether
before or after the date of the making of the determination or
the date of the commencement of this section.

Every determination made under subsection (1) and every pro-
vision of the determination, for which no date is specified
under subsection (6)comes into force on the date of the making
of the determination.

Subpart 3—Constitution of Court Martial
for proceedings

Composition of Court Martial

Composition of Court Martial

For the purpose of any trial in the Court Martial and of any
proceedings under section 175 the Court must consist of—
(@ 1 Judge; and

(b) either of the following:

(i)  Smilitary membersif the proceedingsrelateto an
offence for which the maximum penalty is life
imprisonment or a term of imprisonment of
20 years or more (a serious offencg; or

(i) 3 military members in any other case.

For the purpose of any other proceedingsin the Court Martial,
the Court may consist of 1 Judge.
The Chief Judge must assign the Judge for the proceedings.

The Registrar must assign the military membersin accordance
with sections 134 to 138and, as the case may be, section 140
|
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Assignment of military members of Court Matrtial

Quali®cations for membership

A person is qualified to sit as a military member only if he or

she—

(& isamember of the Armed Forces; and

(b) has served in the Armed Forces for a period of more
than 3 years (whether continuously or in aggregate);
and

(o) isnot disgualified under section 135

Disquali®cations for membership

A person is disgualified to sit as a military member if he or

she—

(@ has been the commanding officer of the accused at any
time between the date on which the accused was
charged and the date of the trial; or

(b) isthe prosecutor or a witness for the prosecution; or

(c) hasinvestigated the charge against the accused or was
the officer who made the preliminary inquiry into the
case; or

(d) wasthedisciplinary officer who acted under Part 50f the
1971 Act in respect of the charge against the accused; or

(e) was a member or judge advocate of a previous court
that tried the accused in respect of the same offence; or

(f)  hasheld, or was one of the persons holding, an inquiry
under the 1971 Act into matters relating to the subject
matter of the charge against the accused; or

(g) hasapersona interest in the case.

Registrar must consider other factors in assigning

military members

In any proceedings in the Court Martial where the accused is

an officer, the Registrar must assign—

(@ 5 officers to be military members if the proceedings
relate to a serious offence; or

(b) 3 officersto be military members in any other case.

In any proceedingsin the Court Martial wherethe accusedisa
rating, soldier, or airman, the Registrar may assign—
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any of the following to be military members if the
proceedings relate to a serious offence:

(i) 5 officers; or

(i) 4 officersand 1 warrant officer; or

(iii) 3 officers and 2 warrant officers; or

either of the following to be military members in any
other case:

(i) 3 officers; or

(i) 2 officersand 1 warrant officer.

Unless the Registrar is of the opinion that it is not reasonably
practicable to do so, the Registrar—

(@

(b)

(©)

must assign military members whose ranks reflect—

(i)  the seniority of the accused; and

(i)  the seriousness of the charge against the accused,
and

must assign at least 1 military member who belongs to

the same component of the Navy, Army, or Air Force,

as the case may be, as the accused; and

must not assign officers or warrant officers who are

al—

(i)  from the same ship or unit as the accused; or

(i)  from 1 ship or unit.

Of®cers of other forces may be assigned as military
members in certain circumstances
This section applies if—

(@
(b)

it is necessary to try an accused at a particular place or
under particular circumstances; and

because of that place or those circumstances, the Regis-
trar considers that the minimum number of officers
required by section 136(1) or (2gannot, having regard to
the operational requirements of the Armed Forces, be
assigned as military members.

The Registrar may assign an officer of aforce of another State
to be a military member if that State has been declared to be
serving together with a New Zealand force under section 23B
of the Defence Act 1990.
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However, only 1 officer may be assigned as a military mem-
ber under subsection (2) and that person may not be assigned
unless he or she has served as an officer for a period of more
than 3 years (whether continuously or in aggregate).

Procedure for assigning military members

The Registrar must give written notice to—

(@ each person who is assigned as a military member; and
(b) the accused in the proceedings.

The notice under subsection (1)(amust state that—

(8 the person has been assigned as a military member; but

(b) the assignment is to be confirmed pending any objec-
tions made by the accused in accordance with section
139

The notice under subsection (1)(bynust—

(@ set out the names and particulars of the persons who
have been assigned as military members; and

(b) state that the accused has the right to object to the
Registrar in accordance with section 139

Accused may object against assignment of person as

military member

The accused may object to the Registrar about the assignment

of any person as a military member on the ground that the

person—

(@ might not act, or is not in a position to act, impartialy;
or

(b) isnot qualified to sit as amilitary member under section
134,

An objection under subsection (1)must—

(@ beinwriting; and

(b) specify the ground of the objection; and

(c) be made within the time prescribed in the rules of pro-
cedure; and

(d) be served on the Registrar.

On receiving an objection made in accordance with subsection
(2), the Registrar must—
(@ consider the objection; and
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(b) decide whether to accept or reject the objection.

If the Registrar accepts the objection, the Registrar must—
(@ assign another person (a substitute military member)
in accordance with sections 134 to 138 and 14Gnd
(b) give written notice of that assignment to—

(i)  the substitute military member; and

(if)  the person whose assignment was objected to by

the accused (the impugned persor); and

(iii)  the accused.
To avoid doubt, the impugned person must be treated asif that
person had retired from the Court Martial on the date on
which the notice under subsection (4)(b)(iijS given.

If the Registrar rejects the objection,—

(@ the impugned person is confirmed as a military mem-
ber; and

(b) the Registrar must give written notice of that fact to the
impugned person and the accused.

Substitute military members

The Registrar may assign—

(@ an officer to act as a substitute military member for
another officer; or

(b) awarrant officer to act as a substitute military member
for another warrant officer.

A substitute military member may be assigned to fill a

vacancy in the military membership of the Court Martial if a

military member—

(@ diesor becomes serioudly ill before the beginning, or in
the course, of the trial; or

(b) isabsent orisfoundto bedisqualifiedto sit asamilitary
member; or

(c) retires from the Court as a result of an objection under
section 139 oOr

(d) isfound guilty of contempt of the Court Martial under
section 144
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The accused may object to the Registrar about the assignment
of any person as a substitute military member and the provi-
sions of section 139apply, with all necessary modifications, to
that substitute military member.

Subpart 4—Duties of members of Court Martial

Duties of Judge

Duties of Judge: general
A Judge must act impartially at all times.

A Judge must be present whenever the Court Martial issitting,
whether in open or closed court, except when the Court is
deliberating on itsfindings at atrial or on areconsideration of
its findings.

A Judge must (without prejudice to the Judge' s duty under the
rules of procedure) take all necessary steps to ensure that the
defence of the accused is not prejudiced by the ignorance of
the accused, or by any incapacity of the accused to state his or
her case intelligibly or to question witnesses, or in any other
way.

A Judge may call or recall any witnessthat he or she considers
should be questioned on any matter that the Judge considers
requires clarification.

A Judge must ensure that a proper record of any proceeding is
made and is kept in safe custody in accordance with the rules
of procedure.

Duties of Judge at trial

A Judge must ensure that atrial is conducted—

(& in accordance with Parts 4 to 6 the 1971 Act, and the
rules of procedure; and

(b) inamanner that is appropriate for a court of justice.

In particular, a Judge must act as follows:

(@ ruleon any informality or defect in—
(i) the charge sheet; or
(i)  the constitution of the Court Martia; or
(iii) any other matter relating to the proceeding:
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ensure that the prosecutor and the defender or counsel
conduct themselves in accordance with the rules of
procedure:
ensure that justice is administered and that the accused
has a fair trial:
afford the accused every reasonable opportunity to
make his or her defence:
ensure that the accused refrains from making remarks
contemptuous of, or disrespectful towards, the Court
Martial and from using insulting language:
ensure that no officer under instruction who is present
expresses an opinion to a member of the Court Martial
on any matter relating to the trial before the Court has
announced its findings, nor on sentence before the
Court has passed sentence:
after the final addresses on behalf of the prosecution and
the accused, sum up the evidence and advise the mili-
tary members on the application of the law to the case
before they retire to deliberate on their findings:
if the military members declare a finding of guilty
(including any finding authorised by sections 168 to 17)
and the Judge is of the opinion that the finding is con-
trary to law, advise the military members once (but only
once) more of the findings that are, in the Judge’ s opin-
ion, open to them in law.

For the purposes of subsection (2)(d)a Judge—

(@
(b)

must not unnecessarily restrict the accused in the man-
ner in which the accused makes the defence; and

must not stop the presentation of the defence on the
ground of irrelevance except in extreme cases (although
the Judge may caution the accused to avoid the defence
becoming irrelevant).

Despite subsection (2)(g)a Judge must not prevent the accused
from impeaching the evidence or motive of any witness, or
charging any other person with any blame or criminality, if to
do so isapart of the case for the defence (although the Judge
may caution the accused of hisor her liability to cross-exami-
nation if he or she follows that course).
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Duties of military members

Duties of military members

A military member must at all times—

(@ actin amanner that is consistent with achieving a fair
trial for the accused; and

(b) behavein amanner that is appropriate for amember of
acourt of justice.

In particular, a military member—

(@ must consider all the evidence admitted by the Judge at
the trial; and

(b) must vote impartially on the finding and, if necessary,
on the sentence; and

(c) must not disclose any opinion of amember of the Court
Martial or how that member voted on the finding or
sentence, or both.

A military member may ask questionsto clarify any matters at
the trial.

Failure to attend Court Martial is contempt of Court

A military member commits a contempt of the Court Martial

if that person fails, without reasonable excuse, to—

(@ attend al the sittings of the Court in respect of the
proceedings for which the military member was
assigned; and

(b) perform the functions or duties of a military member of
the Court during the period of that person’s member-
ship of the Court.

For the purposes of subsection (1), the period of a person’s

membership of the Court Martial—

(@ begins on the date on which the person receives the
written notice referred to in section 138(1)(a) or 139(4)(b)(i),
as the case may be; and

(b) ends on the date on which the person—

(i)  retires from the Court as a result of an objection
under section 139; or

(i) isreleased from the Court on the discharge of the
military members under section 160; or
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(iif) isdischarged by the Judge from his or her func-

tions and duties as a military member on the
completion of the proceedings concerned.

If amilitary member is alleged to have committed a contempt
of the Court Martial under subsection (1), the Judge—

(8 must inquire into the alleged contempt; and

(b) may find the military member guilty of the contempt

after hearing—
(i) any witness against or on behalf of the military
member; and

(i) any statement that may be offered in defence.

The penalty for contempt of the Court Martial under this
section isimprisonment for aterm not exceeding 21 days or a
fine not exceeding $1,000.

To avoid doubt, a military member found guilty of contempt
of the Court Martial under this section must be treated as if
that person had retired from his or her membership of the
Court on the date of that finding.

Other provisions relating to role of military members

Seniority of military members

The most senior officer assigned by the Registrar asamilitary
member is to be the senior military member of the Court
Martial.

The other persons assigned by the Registrar as military mem-
bers have seniority among themselves according to their rank
and according to their seniority within that rank.

Senior military member must submit report on
command issues

The senior military member must submit a written report on
any command issues that arise in the course of any proceed-
ings before the Court Martial to the superior commander who
referred the charges that are the subject of those proceedings
to the Director of Military Prosecutions.

The superior commander must forward a copy of a report
under subsection (1) to—
|
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(@ the Chief of the relevant service; and
(b) in the case of units under joint command, the com-
mander of any joint force; and
(c) the Discipline Committee.

(3) This section is subject to section 147.

147 Prohibition on taking into account information about
conduct of military members

(1) This section applies to information about the way in which a
military member, in the course of any proceedings before the

Court Martial,—
(@ conducted himself or herself as a member of the Court;
or

(b) performed hisor her functions or dutiesin that capacity.

(2) Any information to which this section applies must not be
taken into account in any decision that affects, or is likely to
affect, the conditions of service within the Armed Forces of
the military member to whom that information relates.

(3) Conditions of serviceincludes prospects of promotion, post-
ings, or career enhancements.

Part 5
Jurisdiction, procedures, and powers

Subpart 1—Jurisdiction and sittings of Court Martial

General jurisdiction

148 Jurisdiction of Court Martial
(1) TheCourt Martia hasthejurisdiction conferred by section 78
of the 1971 Act.

(2) In addition, the Court Martial must sit to hear and
determine—
(@ every chargelaid beforethe Registrar by the Director of
Military Prosecutions:
(b) every application made by the Director of Military
Prosecutions under section 175(2):
| |
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(c) every other application made to the Court under Parts 4
to 6 (for example, an application for bail) or the 1971

Act.

Sittings of Court Matrtial

Requirements for sittings of Court Martial

The Court Martial—

(@ must sit in open court unless section 150 or 151 applies,
and

(b) must sit in the presence of the accused; and

(c) may sitin any place, whether in New Zealand or else-
where; and

(d) may conduct its proceedings by teleconference or by
any means of communication that allows individuals a
reasonable opportunity to participate in the
proceedings.

Despite subsection (1)(b), the Court Martial may sit in the

absence of the accused if the accused misconducts himself or

herself by so interrupting the proceedings as to render the

continuation of those proceedings in his or her presence

impracticable.

Subsection (1)(b) and (d) are subject to the rules of procedure.

A sitting of the Court Martial may be adjourned from time to
time and from place to place.

When Court Martial must hold proceedings in closed

court

The Court Martial must hold its proceedings in closed court

while—

(8 the Judge sits alone to rule on any question of law or
procedure in accordance with section 156:

(b) themilitary members deliberate on the finding in accor-
dance with section 167:

(c) the Judge and the military members deliberate on the
sentence in accordance with section 173.

The Court Martial may hold its proceedingsin closed court on
any other deliberation.
|
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(3) When the Court Martial holdsits proceedingsin closed court,

only the following persons may be present:

(@
(b)
(©)

the members of the Court referred to in subsection (1)(a),
(b), or (c) (as the case requires):

in the case of proceedings referred to in subsection (1)(a),
the persons referred to in section 151(2)(c)(iii) to (vii):

any other persons authorised by the Judge.

151 Judge may limit scope of open court
In any proceedings in the Court Martial, the Judge may make
any of the orders specified in subsection (2) [imiting the scope of
open court if the Judge considers that—

L)

(2)

(@

(b)

a statement may be made or evidence given in the

course of those proceedings that might lead to the dis-

closure of information that would or might—

(i)  bedirectly or indirectly useful to the enemy or
any foreign country; or

(i)  be otherwise harmful to New Zealand; or

the making of the order—

(i)  isnecessary in the interests of justice; or

(i) isdesirablein the interests of public morality; or

(iif) isnecessary for the protection of the reputation of
avictim of an alleged sexua offence or offence
of extortion.

The orders referred to in subsection (1) are as follows:

(@

(b)

(©)

an order forbidding publication of any report or account

of the whole or any part of the proceedings, including

any evidence adduced or submissions made;

an order forbidding the publication of the name of any

person connected, whether as a witness or otherwise,

with the proceedings or of any name or particulars

likely to lead to the identification of that person:

an order excluding al or any persons, except the

following:

(i) amilitary member:

(i)  an officer under instruction:

(iii) the Director of Military Prosecutions or any per-
son acting on behalf of the Director:

(iv) the accused and any escort of the accused:
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(v) theaccused's counsel or defender:
(vi) the Registrar or any other officer of the Court
Martial:
(vii) aninterpreter required in the proceedings:
(viii) a person expressly permitted by the Judge to be
present.

However, the Judge may make an order specified in subsection
(2)(c) that has the effect of excluding any accredited news
media reporter from the proceedings only on the grounds
specified in subsection (1)(a), but not on any of the grounds
specified in subsection (1)(b).

Duration of order limiting scope of open court

An order specified in section 151(2) limiting the scope of open

court—

(& may be made for alimited period or permanently; and

(b) if made for a limited period, may be renewed for a
further period or periods or made permanent by the
Court Martia at any time; and

(c) if made permanently, may be reviewed by the Court
Martial at any time.

Application of section 154
Section 154 applies to any proceedings under the 1971 Act (a
case involving sexual violatiohin which aperson is charged
with, or is to be sentenced for, an offence against—
(@ section 74 of that Act, where the corresponding civil
offence is—
(i)  sexua violation:
(i)  attempted sexua violation:
(iii) assault with intent to commit sexual violation:
(iv) an offence against section 129A of the Crimes
Act 1961 (sexual conduct with consent induced
by certain threats):
(v) an offence against section 142A of the Crimes
Act 1961 (compelling indecent act with an
animal):
(b) section 75 of that Act, where the offence is one of
aiding, abetting, inciting, counselling, procuring, or
|

197

10

15

20

25

30

35



Part 5 cl 153 Armed Forces Law Reform

New (unanimous)

154
D)

2

3

(4)

|
conspiring with any person to commit any offence
referred to in paragraph (a)(i) to (v).

Special provisions in cases involving sexual violation

While the complainant in a case involving sexual violation is

giving oral evidence (whether in chief or under cross-exami-

nation or on re-examination), no person may be present except

the following:

(@ the Judge for the proceeding:

(b) amilitary member:

(c) an officer under instruction:

(d) the Director of Military Prosecutions or any person
acting on behalf of the Director:

(e) the accused and any escort of the accused:

(f)  the accused’s counsel or defender:

(g) the Registrar or any other officer of the Court Martial:

(h) aninterpreter required in the proceedings:

(i)  an accredited news media reporter:

() a person whose presence is requested by the
complainant:

(k) aperson expressly permitted by the Judge to be present.

Before the complainant in a case involving sexua violation

commences to give evidence, the Judge must—

(@ ensure that no person other than one referred to in
subsection (1) is present; and

(b) advise the complainant of the complainant’s right to
reguest the presence of any person under subsection (1)(j).

If, in a case involving sexua violation, the Judge is of the
opinion that the interests of the complainant so require, he or
she may make an order forbidding publication of any report or
account giving details of the crimina acts alleged to have
been performed on the complainant or of any acts that the
complainant is alleged to have been compelled or induced to
perform or consent to or acquiesce in.

This section does not limit or affect the powers of the Judge to
make an order specified in section 151(2) that excludes any
person from, or forbids the publication of any report or
account of, the proceedings.
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Subpart 2—Procedures

155 Preliminary procedure
The Registrar must—

(1)

(2)

(@
(b)

fix the time and place for each sitting of the Court
Martial; and

give written notice of the time and place fixed to—

(i) the accused; and

(i)  the Director of Military Prosecutions; and

(iif) the Judge for the proceedings; and

(iv) the military members for the proceedings.

At the beginning of the trial, the notice under subsection (1)(b)
must—

(@

(b)

(©)

be accompanied by a copy of the charge sheet certified

by the Director of Military Prosecutions in accordance

with section 101E(c) of the 1971 Act and laid before the

Registrar in accordance with section 101E(e) of that Act;

and

in the case of a notice to the accused, be accompanied

by a copy of al documents submitted to the Judge by

the Director of Military Prosecutions in relation to the

charge; and

in the case of a notice to the military members, be

accompanied by an information sheet that—

(i)  describes the functions and duties of military
members; and

(i) isinthe prescribed form.

156 Judge may sit alone to rule on question of law or
procedure
The Judge for the proceedings must—

D)

2

@
(b)

rule on every question of law or procedure that arises
during any trial in the Court Martial; and

sit in the absence of the military members to determine
the question of law or procedure if the Judge considers
it would be desirable in the interests of justice to do so.

To avoid doubt, the Judge may sit alone under subsection (1)(h)
before or after the appointment of the military members.
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A ruling under subsection (1) must be followed by the military
members.

In this section, question of lawincludes any question arising

in respect of—

(8 apleato the genera jurisdiction of the Court Martial:

(b) apleain bar of trial:

(c) an application for the separation of trials:

(d) an application for the severance of charge sheets:

(e) an application for the severance of charges:

(f) asubmission that there is no case to answer:

(g) the admissibility of evidence:

(n) anapplication for aruling referred to in section 142(2)(a):

(i) an application for an order specified in section 151(2):

()  anorder under any of sections 139 to 141 of the Crimi-
nal Justice Act 1985 (as applied to proceedings under
the 1971 Act by section 145 of the 1971 Act):

(k) an application for discovery:

()  thefitness of the accused to stand trial.

Power to summon witnesses

The Judge for the proceedings or the Registrar may issue a

summonNs requiring any person to—

(8 attend at the time and place specified in the summons;
and

(b) give evidence; and

(c) produce any papers, documents, records, or things in
that person’s possession or under that person’s control
that are relevant to the subject of the relevant
proceedings.

A summons—

(@ must bein the prescribed form; and

(b) may be issued—
(i) ontheinitiative of the Judge or Registrar; or
(i) on the application of the Director of Military

Prosecutions or the accused.

Service of summons
A summons to a witness may be served—
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(@ by delivering it to the person summoned; or

(b) by posting it by registered letter addressed to the person
summoned at that person’s usua place of residence.

The summons must,—

(& if itisserved under subsection (1)(a), be served at least 24
hours before the attendance of the witness is required:

(b) if itisserved under subsection (1)(b), be served at least 10
days before the date on which the attendance of the
witness is required.

If the summons is posted by registered letter, it is deemed for
the purposes of subsection (2)(b) to be served at the time when
the letter would be delivered in the ordinary course of post.

Administration of oaths

An oath in the prescribed form must be administered to—

(@ every military member:

(b) every officer under instruction in the Court Martial:

(c) every person responsible for recording or transcribing
the proceedings in the Court:

(d) every interpreter attending the Court.

Every witness before the Court must be examined on oath
administered in the prescribed form.

If the Court considers that a child who is called as a witness

does not understand the nature of an oath, the child’ s evidence

may be received even though it isnot given on oath, so long as

the Court is of the opinion that the child—

(& hassufficient intelligence to justify the reception of the
evidence; and

(b)  understands the duty of speaking the truth.

If any person referred to in subsection (1) or (2) Objects to being
sworn, or it isnot reasonably practicable to administer an oath
to that person in a manner appropriate to his or her religious
belief, the person may be permitted to make a solemn affirma-
tion instead of swearing an oath.

The making of an affirmation under subsection (4) has the same
force and effect and has the same consequences as the taking
of an oath.

|
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Every oath or affirmation required to be administered under
Parts 4 to 6 must be administered in accordance with the rules
of procedure.

Discharge of military members

Discharge of military members

The Judge—

(@ must discharge the military membersif they are unable
to reach a unanimous decision on the charge; or

(b) may discharge the military members if, before or after
the beginning of a trial, the Judge considers it to be
necessary or expedient in the interests of the adminis-
tration of justice.

Section 167(2) applies if subsection (1)(a) applies.

If, after the beginning of atrial, the Judge dies or is otherwise

unable to attend,—

(@ the Chief Judge must assign another Judge to be the
Judge of the Court Martial; and

(b) that Judge must discharge the military members.

If the military members are discharged under this section, they
are released from their functions and duties to the Court.

Subpart 3—Bail

General

Judge may grant bail pending trial

This section applies to a person who—

(@ isaccused of committing an offence against the 1971
Act; and

(b) isbeing held in custody under that Act.

The accused is not entitled to bail as of right.

A Judge may, on application by the accused,—
(@ grant bail to the accused:
(b) impose any conditions of bail that the Judge thinks fit.

In determining whether to grant bail under this section, the
Judge—
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(@ must take into account the considerations set out in
section 8(1) and (3) of the Bail Act 2000 and all of the
following considerations:
(i)  the seriousness of the offence:
(i)  whether there are urgent and exceptional circum-
stances that favour the granting of bail:
(iif) the effect on service discipline of releasing the
person on bail; and
(b) may take into account the considerations set out in
section 8(2) of the Bail Act 2000; and
(c) must not grant bail unless satisfied on the balance of
probabilitiesthat it would bein the interests of justicein
the particular case to do so.

The onus is on the accused to show cause why bail should be
granted.

Judge may grant bail pending appeal

This section applies to a person (the appellant) who—

(@ hasbeen convicted of an offence against the 1971 Act;
and

(b) is serving a sentence of imprisonment or detention
under that Act in respect of the conviction pending the
determination of hisor her appeal against conviction or
sentence, or both, to—
(i)  the Summary Appeal Court; or
(ii)  the Court Martial Appeal Court.

The appellant—
(@ isnot entitled to bail as of right; and
(b) may not go at large without bail.

A Judge may, on application by the appellant,—
(@ grant bail to the appellant:
(b) impose any conditions of bail that the Judge thinks fit.

In determining whether to grant bail under this section, the
Judge—
(@ must take into account al of the following
considerations:
(i)  the seriousness of the offence:
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(i)  whether there are urgent and exceptional circum-
stances that favour the granting of bail:
(iif) the effect on service discipline of releasing the
person on bail; and
(b) may take into account the considerations set out in
section 14(3) of the Bail Act 2000; and
(c) must not grant bail unless satisfied on the balance of
probabilitiesthat it would be in the interests of justicein
the particular case to do so.

The onusis on the appellant to show cause why bail should be
granted.

Time on bail pending appeal does not count as time
served

Any time during which an appellant is released from impris-
onment or detention on bail pending an appeal against convic-
tion or sentence, or both, does not count as time served under
any sentence.

Other provisions relating to bail

Procedure for bail generally

If an application for bail is made under section 161(3) or 162(3),
the Registrar must forward a copy of the application to the
Director of Military Prosecutions.

The Director of Military Prosecutions—

(@ must be the respondent to the application; and

(b) may make recommendations to the Judge who is con-
sidering the application.

Before making a decision, the Judge must consider any

recommendations that the Director of Military Prosecutions

has made, including any recommendations on measures to

prevent the escape of the person concerned should bail be

granted.
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Issue of warrant to arrest person absconding or
breaching bail condition
A Judge may issue a warrant in the prescribed form for the
arrest of a person who has been released on bail under section
161 or 162 if—
(@ theJudgeis satisfied by evidence on oath that—
(i)  the person has absconded or is about to abscond
for the purpose of evading justice; or
(i)  the person has contravened or failed to comply
with any condition of bail; or
(b) the person—
(i)  does not attend personaly at the time and place
specified in the grant of bail; or
(i) does not attend personally at any time and place
to which during the course of the proceedings the
hearing has been adjourned.

The warrant—
(8 must be directed to every provost officer and every
member of the police; and
(b) may be executed by—
(i) aprovost officer:
(i) a person lawfully exercising authority under or
on behalf of a provost officer:
(iif) amember of the police.

For the purpose of executing the warrant, a person referred to
in subsection (2)(h) May, at any time, enter on to any premises,
by force if necessary, if he or she has reasonable grounds to
believe that the person against whom the warrant isissued is
on those premises.

The person executing the warrant—
(8 must have the warrant with him or her; and
(b) must produceit oninitial entry and, if requested, at any
subsequent time; and
(c) if heor sheisnot in uniform, produce evidence that he
or sheis 1 of the persons referred to in subsection (2)(b).
|
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Person arrested under warrant for absconding or
breaching bail condition must be brought before Judge
A person who is arrested under a warrant issued under section
165 must be brought before a Judge as soon as possible.

The Judge must reconsider the question of bail if satisfied that

the person—

(@ had absconded or was about to abscond; or

(b) had contravened or failed to comply with any condition
of bail.

Subpart 4—Findings of Court Martia
Finding on charge

Finding of Court Martial
The finding of the Court Martial on a charge must be deter-
mined by the unanimous vote of the military members.

If the military members are unable to reach a unanimous
decision on the charge, the Judge must refer the charge back to
the Director of Military Prosecutions after discharging the
military members in accordance with section 160(1)(a).

The Director of Military Prosecutions may then—

(@ decide not to proceed with the charge; or

(b) lay the charge sheet again, or an amended version of the
charge sheet, before the Registrar.

If subsection (3)(b) applies, the Registrar must assign new mili-
tary members in accordance with sections 134 to 138 and, as the
case may be, section 140.

Power to convict of offence other than that charged
This section applies if a provision of the 1971 Act provides
that—

(@ an act or omission, if done or made with a certain
specified intent or in certain specified circumstances, is
an offence punishable by a specified punishment; and

(b) the same act or omission, if done or made otherwise
than with that intent or in those circumstances, is an
offence punishable by a less severe punishment.
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An accused charged with having committed an offence with
the intent or in the circumstances involving the more severe
punishment may be convicted of the offence that relatesto the
less severe punishment.

Accused may be convicted of attempting to commit
offence

An accused charged with an offence may, if the circumstances
warrant it, be convicted of attempting to commit that offence.

An accused charged with attempting to commit an offence
may be convicted of the attempt even though it is proved that
he or she actually committed the offence.

Accused may be convicted of corresponding offence
An accused charged with an offence (offence A specified in
the first column of Schedule 4 may be convicted of the corres-
ponding offence (offence B specified in the second column of
that schedule in relation to offence A.

Accused may be convicted of offence even though facts

proved in evidence differ from those alleged in

particulars of charge

An accused may be convicted of an offence even though the

facts proved in evidence differ from the facts alleged in the

particulars of the charge, if the Court Martial considers that—

(@ thefacts proved in evidence are sufficient to prove the
commission of the offence to which the charge relates;
and

(b) the difference is not so material as to have prejudiced
the accused in his or her defence.

Recording of ®nding on alternative charges

If the Court Martia records a conviction on a charge laid in

the alternative, the Court must—

(@ find the accused not guilty of any charge laid in the
aternative to it that is placed before it on the charge
sheet; and

|
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(b) record no finding on any alternative to it that is placed
after it on the charge sheet.

Sentence of Court Martial

Sentence of Court Martial

The sentence of the Court Martia (if any) must be passed by
the majority of the votes of the Judge and the military
members.

However, if there is an equality of votes on the sentence, the
Judge has a casting vote.

Order to come up for sentence if called on

If the accused is convicted of an offence, the Court Martial
may, instead of passing sentence, order the accused to appear
for sentence, if called on to do so within the period specified in
subsection (2).

The period referred to in subsection (1) is a period not exceeding
1 year, commencing with the date of conviction, that the Court
Martial may specify in the order.

If the Court Martial makes an order under subsection (1), the
Court must record and attach to the record of proceedings a
statement of its findings of fact in relation to the charge.

The Court Martial may make orders under section 86 or 87 of
the 1971 Act in combination with an order under subsection (1).

Offender to come up for sentence

This section appliesif an offender for whom an order is made

under section 174—

(@ isconvicted or found guilty summarily of a subsequent
offence against the 1971 Act or any other Act; or

(b) failsto comply with any other order referred to in section
174(4); or

(c) failsto comply with any agreement, or fails to take any
measure or action, of a kind referred to in section
10(1)(b), (d), or (e) of the Sentencing Act 2002 that was
brought to the attention of the Court Martial at the time
the Court Martia made the order under section 174.
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The Director of Military Prosecutions may, at any time within
the period specified in the order, apply to the Court Martial to
have the offender brought before the Court Martia to be dealt
with for the original offence.

On an application under subsection (2), the offender is to be
placed in close arrest and brought before the Court Martial at
the time and place directed by the Registrar.

If a person appears before the Court Martial under this section
and the Court Martia is satisfied of any of the matters speci-
fied in subsection (1), the Court Martial—

(8 must inquire into the circumstances of the original
offence and the conduct of the offender since the order
was made (including, if appropriate, the circumstances
and seriousness of the subsequent offence (if any)); and

(b) may sentence the offender for the original offence.

Other offences may be taken into account in passing

sentence

A person who is found guilty by the Court Martial of an

offence may request the Court to take into account any other

offence that the person admits to having committed, if the

other offence—

(@ issimilar to that of which the person has been found
guilty; and

(b) isnot an offencethat is punishable by imprisonment for
life.

If arequest is made under subsection (1), the Court may take the
other offence into account in sentencing the accused.

If the Court takes the other offenceinto account, it must not, in
passing sentence, impose a punishment of greater severity
than the maximum punishment that it may impose for the
offence of which the accused was found guilty.

The Court may exercise, in respect of any other offence taken
into account under this section, any of the powers to order
payment of compensation under section 86 of the 1971 Act or
the restitution of property under section 87 of that Act.
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Court Martial must adhere to sentencing guidelines
When sentencing an offender, the Court Martial must pass a
sentence that is consistent with any sentencing guidelines that
arerelevant in the offender’ s case, unlessthe Court is satisfied
that it would be contrary to the interests of justice to do so.

Announcement of ®nding and sentence

Announcement of ®nding and sentence

The Judge must announce in open court—

(@ thefinding of the Court Martial on each charge tried by
the Court; and

(b) any sentence passed by the Court.

The Judge must give reasons for the sentence (if any) passed
by the Court.

Subsection (4) applies if the Court Martial sentences a

person—

(@ to be dismissed from Her Mgjesty’s service; or

(b) toaterm of imprisonment involving dismissal from Her
Majesty’s service.

In delivering a sentence, the Judge must state that the dismis-

sal does not take effect—

(& until the expiration of the period for lodging an appesal
to the Court Martial Appeal Court against the convic-
tion or sentence; or

(b) if an appeal to that Court, the Court of Appeal, or the
Supreme Court is pending, until the appeal is
determined.

Part 6
Miscellaneous and administrative provisions

Subpart 1—M iscellaneous provisions

Miscellaneous

Court must take judicial notice of certain matters
The Court Martial must take judicial notice of—
(@ al matters of common knowledge; and
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(b) all other matters of which judicial notice would be taken
by the High Court.

The Court Martial may also take judicial notice of mattersthat
may fairly be regarded as being within the general service
knowledge of members of the Court.

Defence of accused

Any accused to be tried by the Court Martid may be
defended—

(@ by alawyer; or

(b) by adefender.

Proceedings not invalid for want of form, etc

No proceedings before the Court Martial may—

(@ beheldinvalid by reason only of want of form; or

(b) be liable to removal into any court by means of any
prerogative writ or order; or

(c) Dbe liable to review by any court under the Judicature
Amendment Act 1972 or otherwise.

Application of provisions of Evidence Act 2006 relating
to jury trials to proceedings under Parts 4 to 6 or 1971
Act

The provisions of the Evidence Act 2006 that relate to atrial
before a jury apply, to the extent that they are applicable and
subject to all necessary modifications, to proceedings of the
Court Martial under Parts 4 to 6 or the 1971 Act that involve
military members as if those proceedings were proceedings
that involve a jury.

The provisions of the Evidence Act 2006 referred to in sub-

section (1)—

(@ include sections 32(2)(b), 45(3)(e) and (f), 76, 82,
83(1), 98(5)(a), 105(1)(b), 109(2) and (3), 121(2), and
122 to 127; but

(b) do not include sections 101 and 128.
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Evidence in proceedings under Parts 4 to 6 or 1971 Act
Therules of evidencethat apply in the High Court for criminal
proceedings (including the rules of evidence contained in the
Evidence Act 2006 and in any other enactment containing any
rule of evidence) are the rules of evidence to be followed in
proceedings of the Court Martial.

Accordingly, a person is not required to answer any question
or to produce any document in proceedings of the Court
Martial that he or she could not be required to answer or
produce in criminal proceedings before the High Court.

This section is subject to sections 184 to 186.

Limits on application of section 183: evidence of general
matters

Despite section 183, subsections (2) to (12) apply with respect to
evidence in all proceedings under Parts 4 to 6 or the 1971 Act.

The attestation paper purporting to be signed by a person on
his or her being attested as a rating, soldier, or airman in the
Armed Forces of New Zealand or in any Commonwealth
force, and the declaration purporting to be made by any person
upon his or her re-engagement in any of the Armed Forces of
New Zealand or in any Commonwealth force, is evidence of
that person having given the answers to questions that he or
sheis represented as having given in the paper or declaration.

The enlistment of apersonin any of the Armed Forces of New
Zedland or in a Commonwealth force may be proved by the
production of acopy of hisor her attestation paper purporting
to be certified to be atrue copy by the officer or record officer
having the custody of the attestation paper without proof of
the handwriting of that officer, or of his or her having the
custody of the paper.

A letter, return, or other document with respect to a person, if
purporting to be issued by or on behalf of the Chief of Defence
Force, or by a person authorised by the Chief of Defence
Force, or by the commanding officer or the officer or record
officer having the custody of the records of any portion of a
Commonwealth force, or of any ship of a Commonwealth
naval force to which that person appears to have belonged, or
|
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alleges that he or she belongs or had belonged, is evidence of

the facts stated in that letter, return, or other document of the

person—

(@ having or not having at any time or times served in, or
been discharged from, any Commonwealth force; or

(b) having or not having held any rank or appointment in,
or been posted or transferred to, any Commonwealth
force, or having or not having served in any particular
country or place; or

(c) being or not being authorised to use or wear any service
decoration, ribbon, badge, wound stripe, or emblem, the
use or wearing of which by an unauthorised person is
under any other Act an offence.

Copies purporting to be printed under the authority of the New
Zedland Government of regulations, rules, or orders made
under Parts 4 to 6, the 1971 Act, the Defence Act 1990, or any
other Act are evidence of those regulations, rules, or orders.

Any list of members of the Armed Forces published by or
under the authority of the Chief of Defence Force, or pub-
lished in the Gazetteis evidence of the status and rank of the
members mentioned in the list or Gazetteand of any appoint-
ment held by any of those members, and of the ship, corps, or
battalion or arm or branch of the service to which any of those
members belongs.

Any warrants or orders made under Parts 4 to 6, the 1971 Act,
or the Defence Act 1990 by any service authority are deemed
to be evidence of the matters and things that are directed to be
stated in those warrants or orders by or under Parts 4 to 6, the
1971 Act, or the Defence Act 1990, and any copies of any of
those warrants or orders purporting to be certified to be true
copies by the officer aleged to be authorised by the Chief of
Defence Force to certify them, are admissible in evidence.

If an entry ismadein, or adocument is filed with, any service
record pursuant to Parts 4 te 6, the 1971 Act, or the Defence Act
1990 or pursuant to a service duty, and that entry or document
purports to be signed by the commanding officer or by the
officer or record officer whose duty it is to make the entry or
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file the document, as the case may be, that entry or document
is evidence of the facts stated in them.

A copy of any entry or document (including the signature of
any person who has signed it) forming part of a service record
and purporting to be certified to be atrue copy by the officer or
record officer stated in the certificate to have the custody of
the record is evidence of that entry or document.

A certificate purporting to be signed by the commanding
officer of any accused, or signed by any other officer
authorised by that commanding officer to give the certificate,
and stating the contents of any Defence Force Order, or any
general, standing, daily, or routine order, or any part of the
order, made in respect of any service, force, command, or
formation, or any defence area or ship, or any unit, detach-
ment, or other part of the Armed Forces, is, in the proceedings
against the accused, evidence of the matters stated in the
certificate.

A certificate purporting to be signed by the commanding
officer of any accused, or signed by any other officer
authorised by that commanding officer to give the certificate,
and stating the contents of any part of any Defence Manual, is,
in the proceedings against the accused, evidence of the mat-
ters stated in the certificate.

If the issue or one of the issues in the proceedings relates to
the navigation of one of Her Majesty’s New Zealand ships, a
navigation report prepared by a competent officer or officers
appointed in accordance with the rules of procedure is evi-
dence of the matters stated in the report.

Limits on application of section 183: evidence of custody
at police station

Despite section 183, subsections (2) and (3) apply with respect to
evidence in all proceedings under Parts 4 to 6 or the 1971 Act
against amember of the Armed Forces who has been arrested
by, or who has surrendered to, the New Zealand Police.

If the member has been taken to apolice station in any placein
New Zealand or elsewhere or has on surrender been taken into
custody at any police station, then, for the purposes of any
|
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proceedings against that member, a certificate purporting to be
signed by the member of the police in charge of that police
station, and stating the fact, date, and place of the arrest or
surrender, is evidence of the matters so stated.

Any certificate given under subsection (2) may include a state-
ment as to whether, at the time of the arrest, or surrender, the
member was wearing the uniform of the serviceto which he or
she belongs or civilian clothes; and that certificate is evidence
of the matters so stated.

Limits on application of section 183: evidence of
surrender, arrest, or delivery to service custody in
relation to charge of desertion or absence without leave
Despite section 183, subsections (2) to (5) apply with respect to
evidence in all proceedings under Parts 4 to 6 or the 1971 Act
against amember of the Armed Forces on a charge of being a
deserter or an absentee without leave.

If the member has surrendered himself or herself into the
custody of a provost officer or a person lawfully exercising
authority under or on behalf of a provost officer, or of any
other officer of any New Zealand or allied force, a certificate
purporting to have been signed by that provost officer, or
person, or other officer, and stating the fact, date, and place of
the surrender, is evidence of the matters so stated.

If the member has been arrested and taken into the custody of
a provost officer or a person lawfully exercising authority
under or on behalf of a provost officer, or of any other officer
of any New Zealand or alied force, a certificate purporting to
have been signed by that provost officer, or person, or other
officer, and stating the fact, date, and place of the arrest, is
evidence of the matters so stated.

If the member has been delivered into service custody by a
member of the police, a certificate purporting to be signed by
that member of the police, and stating the fact, date, and place
of the surrender of the member, is evidence of the matters so
stated.

Any certificate given under subsections (2) to (4), or any 1 or
more of those subsections, may include a statement as to
|
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(2)

3

(4)

()

|
whether, at the time of the surrender, arrest, or delivery into
service custody, as the case may be, the member was wearing
the uniform of the service to which he or she belongs or
civilian clothes; and that certificate is evidence of the matters
SO stated.

Records of Court Martial proceedings

A person who has custody of any record of the proceedings of
the Court Martial held under Parts 4 to 6 or the 1971 Act must
deliver it as soon as practicable after the trial to the Judge
Advocate General.

The Judge Advocate General may give directions as to how
the record must be kept (including directions asto how long it
must be kept, which must be for a period of not less than
6 years from the conclusion of the trial).

A person who has been tried by the Court Martia (person A),
or if person A is dead, his or her persona representative
(person B), isentitled to be supplied with acopy of the record
of the proceedings of the Court if person A or B—
(@ appliesto the Judge Advocate General within,—
(i) inthe case of person A, 5 years after the conclu-
sion of the trial; or
(i)  inthe case of person B, 12 months after the death
of person A; and
(b) pays the prescribed fee (if any).

Despite subsection (3), if the Minister certifies that it is neces-
sary for reasons of security that the record of the proceedings
of the Court Martial, or any part of them, should not be
disclosed, the Judge Advocate General may direct that an
applicant for acopy of therecord isnot to be supplied with the
record, or that part of the record, to which the certificate
relates.

In this section,—

personal representative in relation to deceased person A,
means—
(8 person A’slega personal representative; or
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3)

(4)

|

(b) any other person whom the Judge Advocate General

considers should, for the purposes of this section, be
regarded as the personal representative of person A

record of the proceedings of the Court Martialincludesthe
record of any reconsideration of the sentence of the Court.

Evidence of proceedings of Court Martial
Subsection (2) applies to every original record of any proceed-
ings of the Court Martial that—
(@) appears to have been signed by the Judge of the Court
for those proceedings; and
(b) isinthe custody of—
(i)  the Judge Advocate General; or
(i) any person lawfully having custody of any origi-
nal record.
Onitsbeing produced from the custody of aperson referred to
in subsection (1)(b), the original record to which this subsection
appliesisadmissiblein evidencein all proceedings under Parts
4 to 6 or the 1971 Act and in all courts in New Zealand.

Subsection (4) applies to a document that appears—

(@ to be acopy of the original record (including a tran-
script of an audio recording of the proceedings) of any
proceedings of the Court Martial or of part of that
record; and

(b) tobecertified by the Judge Advocate General, or by any
person lawfully having custody of the original record,
as being atrue copy of that record or part of that record.

A document to which this subsection applies is admissible as
evidence of the original record or part of the original record,
as the case may be, in all proceedings under Parts 4 to 6 or the
1971 Actandin al proceedingsin civil courtsin New Zealand
on its being produced in those proceedings, without proof of
the signature of the Judge Advocate General or other person
lawfully having custody of the original record.
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(1)

(2)

3

(4)

Subpart 2—Administrative provisions
Seal

Seal of Court Matrtial
The Court Martia is to have a seal, which is to be judicialy
noticed by all courts and for all purposes.

Delegation by Chief Judge

Chief Judge may delegate functions, duties, or powers to

Deputy Chief Judge or Registrar

The Chief Judge may, either generally or particularly,

delegate—

(@ toaDeputy Chief Judge any of the Chief Judge’ s func-
tions, duties, and powers (except the power of delega-
tion); or

(b) to the Registrar the Chief Judge’'s duty under section
133(3) to assign a Judge for any proceedings of the
Court.

A delegation—

(@ must be in writing; and

(b) may be made subject to any restrictions that the Chief
Judge thinks fit; and

(c) isrevocable at any time, in writing; and

(d) doesnot prevent the performance or exercise of afunc-
tion, duty, or power by the Chief Judge.

A Deputy Chief Judge or the Registrar may perform any
functions, duties, or powers delegated under subsection (1) in
the same manner and with the same effect asif they had been
conferred on him or her directly by Parts 4 to 6 and not by
delegation.

If a Deputy Chief Judge or the Registrar appears to act under
subsection (1), that person is presumed to be acting in accor-
dance with the terms of delegation in the absence of evidence
to the contrary.
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)
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192
L
(2)

193
D)

(2)

Court Matrtial

Appointment of Registrar, clerks, and other of®cers of
Court Martial
The Chief Judge must appoint a person to act as the Registrar.

The Registrar may appoint clerks or any other officers of the
Court Martial as may be required.

An appointment under this section must be made by giving
written notice to the person concerned.

A person appointed under this section must not undertake any
other paid employment or hold any other office (whether paid
or not) unless the Chief Judge or the Registrar (as the case
may be) is satisfied that the employment or other office is
compatible with that person’s appointment.

Registrar to be Inspector of Service Penal
Establishments

The Registrar, because of hisor her office, isto be the Inspec-
tor of Service Penal Establishments.

The Inspector of Service Penal Establishments performs the
functions of National Preventive Mechanism under the
Crimes of Torture Act 1989 in respect of service penal estab-
lishments (within the meaning of section 2(1) of the 1971
Act).

Attendance of clerk, etc, at sittings of Court Martial

Attendance of clerk, etc, at sitting of Court Martial

The Registrar must arrange for the attendance at every sitting

of the Court Martial of—

(@ aclerk of the Court Martial; and

(b) a person responsible for recording or transcribing the
proceedings,; and

(c) if necessary, a competent interpreter.

The clerk of the Court Martial must—

(@ liaise with the officer in command or the person in
control of the place where the Court isto sit on matters

|
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(4)

|
regarding the provision of administrative support to the
Court; and

(b) perform any other functions or duties that are conferred
or imposed on him or her by or under Parts 4 te 6 or any
other enactment.

Delegation by Registrar

Registrar may delegate functions, duties, or powers to

clerk or other of®cer of Court Martial

The Registrar may, inwriting, either generally or particularly,

delegate to a clerk or any other officer of the Court Martial

appointed under section 191(2) any of the Registrar’ s functions,

duties, and powers, except—

(8 any function, power, or duty delegated to the Registrar
by the Chief Judge; and

(b) this power of delegation.

A delegation—

(& must bein writing; and

(b)  may be made subject to any restrictions and conditions
that the Chief Judge or the Registrar thinks fit; and

(c) isrevocable at any time, in writing; and

(d) doesnot prevent the performance or exercise of afunc-
tion, duty, or power by the Registrar.

A clerk or any other officer of the Court Martia to whom any
functions, duties, or powers are delegated may perform and
exercise them in the same manner and with the same effect as
if they had been conferred on him or her directly by Parts 4 to 6
and not by delegation.

A clerk or any other officer of the Court Martial who appears
to act under a delegation is presumed to be acting in accor-
dancewith itstermsin the absence of evidenceto the contrary.

|
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D)

Subpart 3—Transitional provisions, repeal, and
consequential amendments

Transitional provisions

Transitional provision relating to Chief Judge

Despite anything to the contrary in section 124, the person
holding office as the Judge Advocate General immediately
before the commencement of this section must be treated as if
that person had been appointed as the Chief Judge in accor-
dance with section 124.

What happens if court-martial has not yet been

convened on commencement of Parts 4 to 6

This section applies if—

(@ proceedings under the 1971 Act have been commenced
before the commencement of Parts 4 to 6 and have not
been completed before that commencement; and

(8 before that commencement, the accused elects to be
tried by court-martial and does not withdraw that elec-
tion in the prescribed manner or is otherwise remanded
for trial by court-martial; but

(b) the court-martial has not been convened before that
commencement.

If this section applies,—

(@ the charge must be referred to the Director of Military
Prosecutions; and

(b) the accused may be remanded for trial in the Court
Martial (as established by Parts 4 to 6); and

(c) the charge must then be dealt with in accordance with
the 1971 Act (asamended by Part 1 of the Armed Forces Law
Reform Act 2007) and Parts 4 to 6; and

(d) sections 117ZF to 11721 of the 1971 Act (as substituted by
the Act) apply with all necessary modifications for the
purpose of giving effect to paragraphs (a) to (c).

What happens if court-martial has been convened on
commencement of Parts 4 to 6
This section applies to courts-martial under the 1971 Act—

|
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198

199

|
(@ that were convened before the commencement of Parts 4

to 6, and
(b) that have not been dissolved before that
commencement.

Proceedings before courts-martial to which this section 5
applies are to be continued and completed under the 1971 Act
as if Parts 4 to 6 had not been enacted.

Repeal

Part 6 of 1971 Act repealed
Part 6 of the 1971 Act is repealed. 10

Consequential amendments

Consequential amendments to other enactments
The enactments specified in Schedule 5 are amended in the
manner indicated in that schedule.
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Schedule 1

New Schedules 4 and 5 of principal Act substituted

subordinate commander acting as disciplinary of®cer

Column 1

Rank of offender

1 Anofficer or awar-
rant officer

2 A senior non-commis-

sioned officer

3 A junior non-commis-

sioned officer

Schedule 1

Schedule 4

under Part 5

Column 2

s79

ss 117V (and, 117W
Summary punishments that may be imposed by
commanding of®cer, detachment commander, or

Column 3

Punishments and jurisdictional circumstances

If offender was given
right to elect trial by
Court Martial

Stay of seniority for a
period not exceeding
12 months

A fine, not exceeding
28 days' basic pay

A reprimand
Reduction in rank (this

punishment may be
imposed only on a petty

officer or a sergeant who,
a the time of the disposal
of the charge, is on active

service or sea service)

Stay of seniority for a
period not exceeding
12 months

A fine, not exceeding
28 days' basic pay

A reprimand

Stoppage of |eave, not
exceeding 21 days

Reduction in rank

A fine, not exceeding
28 days' basic pay

A reprimand

Stoppage of |eave, not
exceeding 21 days

Extra duty for a period
not exceeding 21 days

If offender was not given

right to elect trial by
Court Martial

A fine, not exceeding
7 days' basic pay

A reprimand

A fine, not exceeding
7 days' basic pay

A reprimand

Stoppage of |eave, not
exceeding 21 days

A fine, not exceeding
7 days' basic pay

A reprimand

Stoppage of |leave, not
exceeding 21 days

Extra duty for a period not

exceeding 21 days
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Schedule $continued

Column 1 Column 2 Column 3
Punishments and jurisdictional circumstances

If offender was given If offender was not given
right to elect trial by right to elect trial by
Rank of offender Court Martial Court Martial

A caution A caution

4 A rating of ablerank, Detention for a period
aprivate, or aleading not exceeding 60 days
aircraftman, or arat-  (this punishment may be
ing, soldier, or airman imposed only in respect
of lower rank of an offence committed

on active service or sea
service)

Detention for a period

not exceeding 28 days

A fine, not exceeding A fine, not exceeding
28 days' basic pay 7 days' basic pay

A reprimand A reprimand
Confinement to ship or Confinement to ship or

barracks for a period not  barracks for a period not
exceeding 21 days exceeding 21 days

Extrawork and drill for a Extrawork and drill for a
period not exceeding 21  period not exceeding 21

days days
Stoppage of |eave, not Stoppage of leave, not
exceeding 21 days exceeding 21 days

Extra duty for a period Extra duty for a period not
not exceeding 21 days exceeding 21 days
A caution A caution

Notes

For the purposes of clause 1, a disciplinary officer is not empowered to impose a

punishment on an officer if the disciplinary officer holds a rank of less than 2 rank

grades above that of the officer.

For the purposes of clause 2, a senior non-commissioned officer is one who holds

the rank of—

@ chief petty officer or petty officer in the Navy; or

(b) staff sergeant or sergeant in the Army; or

(c) flight sergeant aircrew, flight sergeant, sergeant aircrew, or sergeant in the
Air Force.

For the purposes of clause 3, ajunior non-commissioned officer is one who is—

@) arating of leading rank in the Navy; or

(b) a bombardier, corporal, lance bombardier, or lance corporal in the Army;
or

(c) acorpora in the Air Force.
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Schedule $continued

For the purposes of this schedule, a person is on sea service if that person is a
member of the crew of a ship that is at sea or of a ship whose commanding officer
has been ordered to keep the ship at less than 48 hours' notice for sea.
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ss 117V and 1170 Schedule 5
Summary punishments that may be imposed by
superior commander acting as disciplinary of®cer
under Part 5

Column 1 Column 2 Column 3 5
Punishments and jurisdictional circumstances
If offender was given right If offender was not given

to elect trial by Court right to elect trial by Court
Rank of offender  Martial Martial
An officer Stay of seniority for a period 10

not exceeding 12 months

A fine, not exceeding 28 A fine, not exceeding 7 days
days basic pay basic pay

A reprimand A reprimand

Note 15
For the purposes of this schedule, a superior commander is not empowered to

impose a punishment on the officer if the superior commander holds a rank of less

than 2 rank grades above that of the officer.
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Schedule 2 s 82
(Amendment¥Consequential amendmentso other
enactments
Part 1

Amendments to other Acts

Struck out (unanimous)
I 1

Corrections Act 2004(2004 No 50)

Paragraph (g) of the definition of attendance for judicial purposes
in section 3(1): repeal.

Paragraph (b) of the definition of legal adviserin section 3(1): omit
“at a court-martial” and substitute “in the Court Martial”.

Courts Security Act 1999(1999 No 115)
Paragraph (m) of the definition of Judge in section 2: repeal and
substitute:

“(m) any Judge of the Court Martial Appeal Court:”.
Section 3(5)(h): repeal and substitute:

“(h) the Court Martial Appeal Court:”.

Crimes Act 1961(1961 No 43)

Struck out (unanimous)
I 1

Section 9(b): omit “any Court Martia” and substitute “the Court
Martial of New Zealand” .
L ]

Section 108(4)(f): repeal and substitute:

“(f) adisciplinary officer, the Summary Appeal Court of
New Zedand, or the Court Martial of New Zealand
acting under the Armed Forces Discipline Act 1971.”

Criminal Records (Clean Slate) Act 20042004 No 36)
Paragraph (b) of the definition of conviction in section 4: repeal and
substitute:

“(b) does not include a conviction entered by the Court
Martial of New Zealand or a disciplinary officer under
the Armed Forces Discipline Act 1971 or resulting from
an appea from a decision under that Act”.
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Part 1bcontinued

Struck out (unanimous)
I 1

Defamation Act 1992(1992 No 105)

Definition of Court in Part 3 of Schedule 1: omit “a court martial”
and substitute “the Court Martial of New Zealand established under
section 144 of the Armed Forces Discipline Act 1971".

Electronic Transactions Act 2002(2002 No 35)

Items (7) and (8) in Part 4 of the Schedule: repeal and substitute:

“(7) the Court Martial Appeal Court constituted under the Court
Martial Appeals Act 1953:

“(8) the Court Martia of New Zealand established under the
Armed Forces Discipline Act 1971:

“(8A) the Summary Appea Court of New Zealand established
under the Armed Forces Discipline Act 1971:".

New (unanimous)

Electronic Transactions Act 2002(2002 No 35)

Part 4 of the Schedule: insert after item 8:

“(8A) the Summary Appeal Court of New Zealand established
under the Armed Forces Discipline Act 1971:".

|

Evidence Amendment Act (No 2) 19801980 No 27)

Struck out (unanimous)
I 1

Definition of court-martial in section 22: repeal and substitute:
“Court Martial means the Court Martial of New Zealand
established under section 144 of the Armed Forces Discipline
Act 1971”.

L ]

Definition of conviction in section 22: repeal.

Section 23(1): omit “or by a court-martial in New Zealand or

elsewhere,” and substitute “ by the Court Martial in New Zealand or

elsewhere, or by a disciplinary officer under the Armed Forces

Discipline Act 1971,”.

Section 24(1): omit “or by any court-martial in New Zealand or

elsewhere,” and substitute “ by the Court Martial in New Zealand or
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Part 1bcontinued

elsewhere, or by a disciplinary officer under the Armed Forces
Discipline Act 1971,”.

Struck out (unanimous)
I 1

Geneva Conventions Act 19581958 No 19)
Definition of Court in section 2(1): repeal.
Section 3(8): repeal.

Habeas Corpus Act 20012001 No 31)
Section 14(2)(a): repeal and substitute:

“(@) a conviction of an offence by a court of competent
jurisdiction, the Court Martial of New Zeaand
established under section 144 of the Armed Forces
Discipline Act 1971, or a disciplinary officer acting
under Part 5 of that Act; or”.

Judicature Act 1908(1908 No 89)
Section 58D(4)(c): omit “ Courts” in each place whereit appears and
substitute in each case “ Court”.

Judicial Conduct Commissioner and Judicial Conduct Panel
Act 2004 (2004 No 38)

Paragraph (e) of the definition of Head of Benchin section 5: repedl
and substitute:

“(e) in relation to the Court Martial of New Zealand, the
Judge Advocate Genera:
“(ea) inrelation to the Court Martial Appeal Court, the Chief
High Court Judge:
“(eb) in relation to the Summary Appeal Court of New
Zedand, the Judge Advocate General:”.
Paragraph (a) of the definition of Judge in section 5: insert the
following subparagraph after subparagraph (iv):
“(iva) a Judge of the Court Martial of New Zealand;
or’.
Paragraph (a)(v) of the definition of Judge in section 5: omit
“Courts Martial Appeal Court” and substitute “Court Martial
Appeal Court”.
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Part 1bcontinued

New (unanimous)
[ |

Judicial Conduct Commissioner and Judicial Conduct Panel
Act 2004 (2004 No 38)
Definition of Head of Benchin section 5: insert after paragraph (e):

“(ea) in relation to the Summary Appea Court of New
Zealand, the Judge Advocate General:”.

Struck out (unanimous)
I 1

Lawyers and Conveyancers Act 20062006 No 1)

Section 47(b): omit *section 142" and substitute “ section 144ZZH" .
L ]

Mental Health (Compulsory Assessment and Treatment) Act
1992(1992 No 46)

Struck out (unanimous)
I 1

Definition of Court in section 2(1): repeal and substitute:
“Court means—
“(a@) aDigtrict Court; or
“(b) asthe case may be, the Court Martial of New Zealand
established under section 144 of the Armed Forces
Discipline Act 1971 when acting under Part 10 of that
Act”.
L ]
Definition of special patientin section 2(1): insert after paragraph

(d):

“(da) aperson who isliableto be detained in a hospital under
section 191(2)(a) of the Armed Forces Discipline Act
1971; or”.
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Part 1bcontinued

Struck out (unanimous)
I 1

Oaths and Declarations Act 19571957 No 88)
Section 22(2): insert after paragraph (a):

“(aaa) in the case of a Judge of the Court Martial of New
Zedand, by the Judge Advocate General or a Judge of
the High Court:”.

Schedule 2: insert after the item relating to the Judges of the High
Court:

“The Judges of the Court Martial of New Zealand”.

Item relating to the appointed Judges of the Courts Martial Appeal

Court in Schedule 2: omit “Courts” and substitute “ Court”.
L [ |

Prisoners' and Victims' Claims Act 2005(2005 No 74)

Struck out (unanimous)
I 1

Section 4: insert in its appropriate a phabetical order:
“Court Martial means the Court Martial of New Zealand
established under section 144 of the Armed Forces Discipline
Act 1971”.
L ]
Paragraph (a) of the definition of service detaineein section 4.
repeal and substitute:

“(a) undergoing a sentence, imposed under the Armed
Forces Discipline Act 1971 by the Court Martial or a
disciplinary officer, that includes the punishment of
detention; and”.

Struck out (unanimous)
I 1

Paragraph (@) of the definition of service prisonerin section 4: omit
“acourt-martial” and substitute “the Court Martial” .

Section 5(1)(a) and (2): omit *“court-martial” in each place where it
appears and substitute in each case “the Court Martial”.

L ]

Section 5(1)(b): repeal and substitute:

“(b) for al other purposes, a person found guilty (alone or
with others) by a court or the Court Martial of the
offence that affected the victim, or found guilty of that
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Part 1bcontinued

offence (alone or with others) by a disciplinary officer
under the Armed Forces Discipline Act 1971, or who
pleads guilty to that offence (alone or with others)
before a court or the Court Martial or a disciplinary
officer.”

Section 24(3)(a): repeal and substitute:

“(a) relate to criminal proceedings, proceedings of a
disciplinary officer under the Armed Forces Discipline
Act 1971, or proceedings of the Court Martial; and”.

Struck out (unanimous)
I 1

Heading to section 25: omit “court-martial ” and substitute “ Court

Martial ”.

Section 30(5): repeal and substitute:

“(5) However, the Chief District Court Judge must consult with the
Judge Advocate Genera before designating a Tribunal under
thissection if aclaim to which the designation relatesinvolves
an offender convicted by the Court Martial, or found guilty by
adisciplinary officer, under the Armed Forces Discipline Act
1971

Section 35(1)(a): repeal and substitute:

“(a) relate to criminal proceedings, proceedings of a disci-
plinary officer under the Armed Forces Discipline Act
1971, or proceedings of the Court Martial; and”.
Section 35(2)(c): omit “court-martial” and substitute “Court
Martial”.
L ]

Section 35(2)(d): repeal and substitute:

“(d) any documentsor records (for example, acharge report)
created in connection with, and retained after, the sum-
mary trial or disposa of a charge by a disciplinary
officer under the Armed Forces Discipline Act 1971.”

Struck out (unanimous)
I 1

Heading to section 36: omit “ court-martial ” and substitute “ Court
Martial .
Heading to section 37: omit “ court-martial ” and substitute “ Court
Martial .
L ]
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Part 1bcontinued
Remuneration Authority Act 1977 (1977 No 110)

Struck out (unanimous)
I 1

Section 12B(1): insert after paragraph (a):

“(aa) the appointed Judges of the Court Martial Appeal
Court; and”.

Section 12B(1): insert after paragraph (b):

“(ba) the Chief Judge of the Court Martial of New
Zealand and the other Judges of the Court Martial;
and”.

L ]

Schedule 4: add the following (itemg item:

Struck out (unanimous)
I 1

The Registrar of the Court Martial of New Zealand

L ]
The Registrar of the Summary Appeal Court of New
Zedand.

Struck out (unanimous)
I 1

Supreme Court Act 2003(2003 No 53)

Definition of New Zealand courtin section 4: omit *“a court-martial
constituted under Part 6 of the Armed Forces Discipline Act 1971,
the Courts Martial Appeal Court constituted by the Courts Martial
Appeals Act 1953” and substitute “the Court Martial of New
Zeaand established under section 144 of the Armed Forces Discipline
Act 1971, the Court Martial Appeal Court constituted by the Court
Martial Appeals Act 1953”.

Transport Accident Investigation Commission Act 1990
(1990 No 99)

Definition of Proceedingsin section 14A: omit “section 200" and
substitute “ section 200A” .

Visiting Forces Act 2004(2004 No 59)
Repeal section 12(a) to (d) and substitute the following paragraphs:

“(a) section 150A (protection of military tribunals and courts
of inquiry from civil proceedings):
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Part 1bcontinued
Visiting Forces Act 2004 (2004 No 58ontinued

“(b) section 150B ((protection privileges and immunities of
witnesses and of certain other persons appearing before
military tribunals or courts of inquiry):

New (unanimous)

“(ba) section 150C (power to sUMMONS witnesses):
| |
“(c) sections 150E to 150G (contempt of military tribunalsor 5
courts of inquiry).

Struck out (unanimous)

“(d) section 150C (power to summons witnesses).”

Part 2
Amendments to regulations

Struck out (unanimous)
I 1

Armed Forces Discipline (Legal Services Fees and Allowances) 10
Regulations 1991(SR 1991/80)

Regulation 7(3)(a): revoke.
L ]

Armed Forces Discipline Regulations 1990SR 1990/79)
Regulation 3(1) to (5): revoke and substitute:

“(1) If the Court Martial sentences an officer of any Serviceto 15
reduction in rank, it may reduce the officer’ srank to any lower
commissioned rank in that Service.

“(2) If the Court Martial sentences arating to reduction in rank, or

a disciplinary officer imposes a punishment of reduction in

rank on arating, the Court Martial or officer may reducethe 20

rating’'s rank—

“(@) toany lower rank, not below able rank, in the rating’s
present branch; or

“(b) in the case of the Naval Police Branch or the Physical
Training Branch, to any lower rank, not below able 25
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Part 2bcontinued

Armed Forces Discipline Regulations 1990 (SR 1990/E9)
continued

rank, in the rating’s former branch for which the rating
is qualified.

“(3) If theCourt Martial sentencesasoldier to reduction in rank, or
a disciplinary officer imposes a punishment of reduction in
rank on a soldier, the Court Martial or officer may reduce the
soldier’s rank to any lower rank, not below private, in the
Army.

“(4) If the Court Martia sentences an airman to reduction in rank,
or adisciplinary officer imposes a punishment of reductionin
rank on an airman, the Court Martial or officer may reduce the
arman’s rank to any lower rank, not below leading air-
craftman, in the Air Force.”

Regulation 5: revoke and substitute:

“5  Stay of seniority

“(1) If the Court Martial sentences a member of the Armed Forces
to astay of seniority, the member must remain in the rank and
retain the amount of seniority that the member has on the day
on which the sentence is passed for the period, not exceeding
2 years, as the Court Martial specifies.

“(2) If adisciplinary officer imposes a punishment of a stay of
seniority on amember of the Armed Forces, the member must
remain in the rank and retain the amount of seniority that the
member has on the day on which the punishment is imposed
for the period, not exceeding 1 year, as the officer specifies.”

Regulations 6 to 8: revoke and substitute:

“6 Forfeiture of pay on civil conviction

“(1) If amember of the Armed Forcesis convicted of an offence by
acivil court, the member forfeits—
“(@ 1day’'sbasic pay and alowances for—

“(i) each day during which the member is in civil
custody in respect of the offence, whether before
or after conviction, or both; and

“(ii) each day after conviction during which the mem-
ber isin close arrest in respect of the offence; and

“(b) 1day salowancesfor each day during which the mem-
ber is suspended from duty in respect of the offence,
whether before or after conviction, or both.
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Schedule 2 Armed Forces Law Reform

Part 2bcontinued

Armed Forces Discipline Regulations 1990 (SR 1990/E9)
continued

“(2

“(3)

u7

“(2)

“(2

“8

“(D)

“(2

236

In any case to which subclause (1) applies, the member’s com-
manding officer may cancel the forfeiture in whole or in part
in respect of the period preceding the conviction.

However, the commanding officer must not cancel aforfeiture
that exceeds 3 days basic pay and allowances without the
prior approval of the Chief of the Service to which the mem-
ber belongs or is attached.

Forfeiture of pay on service conviction for period before

conviction

If amember of the Armed Forcesis convicted of an offence by

the Court Martial or isfound guilty of an offence by adiscipli-

nary officer, the member forfeits—

“(@ 1 day’sbasic pay and alowances for each day during
which the member isin civil custody in respect of the
offence before conviction or the finding of guilty; and

“(b) 1day’salowancesfor each day during which the mem-
ber is suspended from duty in respect of the offence
before conviction or the finding of guilty.

In any case to which subclause (1) applies, the Court Martia or
the officer who found him or her guilty may cancel the forfei-
ture in whole or in part.

Forfeiture of pay on service conviction for period after

conviction

If amember of the Armed Forcesis convicted of an offence by

the Court Martial and is sentenced to imprisonment, or to

dismissal from Her Majesty’ s Service, the member forfeits—

“(@ 1 day'sbasic pay and alowances for each day during
which the member isin civil custody or service custody
in respect of the offence after conviction; and

“(b) 1day’ salowancesfor each day during which the mem-
ber is suspended from duty in respect of the offence
after conviction.

If amember of the Armed Forcesis convicted of an offence by
the Court Martial or isfound guilty of an offence by adiscipli-
nary officer and is sentenced to detention, the member must
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Armed Forces Law Reform Schedule 2

Part 2bcontinued

Armed Forces Discipline Regulations 1990 (SR 1990/E9)
continued

forfeit 1 half-day’s basic pay for each day during which the
member isin civil or service custody in respect of the offence
after conviction.”

Regulation 10: insert after subclause (3):

“(3A) The amount of pay and allowances that is ordered to be
withheld under this regulation must not exceed the amount
that may be subject to forfeiture under regulations 6 to 8.”

Regulation 12(1): omit “acourt-martial or found guilty by an officer

exercising summary powers’ and substitute “the Court Martial or

found guilty by a disciplinary officer”.

The Schedule: revoke.

Struck out (unanimous)
I 1

Corrections Regulations 2005SR 2005/53)
Regulation 25(2): omit “ Courts Martial Appeal Court” in each place

where it appears and substitute “ Court Martial Appeal Court” in
each case.
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New (unanimous)

|
s 1128 Schedule 3
Consequential amendments to other enactments

Part 1
Amendments to other Acts

Courts Security Act 1999(1999 No 115)
Paragraph (m) of the definition of Judge in section 2: repea and
substitute:

“(m) any Judge of the Court Martial Appeal Court:”.
Section 3(5)(h): repeal and substitute:

“(h) the Court Martial Appea Court:”.

Electronic Transactions Act 2002(2002 No 35)

Item (7) in Part 4 of the Schedule: repeal and substitute:

“(7) the Court Martial Appeal Court constituted under the Court
Martial Appeals Act 1953:”.

Judicial Conduct Commissioner and Judicial Conduct Panel
Act 2004 (2004 No 38)
Paragraph (e) of the definition of Head of Benchin section 5: repeal
and substitute:

“(e) inrelation tothe Court Martial Appeal Court, the Chief

High Court Judge:”.

Paragraph (a)(v) of the definition of Judge in section 5: omit
“Courts Martial Appeal Court” and substitute “Court Martial
Appeal Court”.

Oaths and Declarations Act 19571957 No 88)
Item relating to the appointed Judges of the Courts Martial Appeal
Court in Schedule 2: omit “ Courts” and substitute *“ Court” .

Remuneration Authority Act 1977 (1977 No 110)
Section 12B(1): insert after paragraph (a):
“(aa) the appointed Judges of the Court Martial Appea
Court; and”.
Supreme Court Act 2003(2003 No 53)
Section 10(c): repea and substitute:

“(c) section 10 or 10A of the Court Martial Appeals Act
1953.”
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Armed Forces Law Reform Schedule 3

New (unanimous)

Part 2
Amendments to regulations

Corrections Regulations 2005SR 2005/53)

Regulation 25(2): omit “ Courts Martial Appeal Court” in each place
where it appears and substitute in each case “ Court Martial Appeal
Court”.

| |
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Schedule 4

Armed Forces Law Reform

New (unanimous)

s 170

Schedule 4

Alternative offences under 1971 Act of which

accused may be convicted by Court Matrtial

Offence charged under 1971 Act

1

2

Section 23(1) (aiding the enemy
with intent to assist the enemy).
Section 24(1) (communicating
with, giving intelligence to, or
failing to report information
about the enemy, with intent to
assist the enemy).

Section 24(2) (communicating
with or giving intelligence to the
enemy without authority, or fail-
ing to report information about
the enemy without lawful
EXCUSE).

Section 29(1)(b) (when before
the enemy, using words which to
his or her knowledge are likely to
create despondency or unneces-
sary alarm).

Section 34(5)(a) (striking a per-
son on guard duty or on watch).

Section 35(1)(a) (striking his or
her superior officer)

Section 35(1)(b) (using violence
to his or her superior officer,
other than by striking).

Section 35(1)(c) (offering vio-
lence to his or her superior
officer).

Section 36(1)(a) (using threaten-
ing language to his or her supe-
rior officer).

Alternative offence under 1971 Act
Section 23(2) (aiding the enemy know-
ingly and without lawful excuse).

(@  Section 24(2) (communicating
with or giving intelligence to the
enemy without authority, or fail-
ing to report information about
the enemy without lawful
EXCUSE); or

(b)  Section 25 (disclosing informa-
tion without authority).

Section 25 (disclosing information

without authority).

Section 29(2) (the corresponding
offence without knowledge).

Section 34(5)(b) (using force against a
person on guard duty or on watch
otherwise than by striking him or her).
(@  Section 35(1)(b) (using violence
to his or her superior officer
otherwise than by striking); or
(b)  Section 35(1)(c) (offering vio-
lence to his or her superior
officer).
Section 35(1)(c) (offering violence to
his or her superior officer).

Section 36(1)(a) (using threatening
language to his or her superior officer).

(@  Section 36(1)(b) (using
insubordinate language to his or
her superior officer); or

(b)  Section 36(1)(c) (using insulting
language to his or her superior
officer.
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Armed Forces Law Reform

Schedule 4

New (unanimous)

[

Offence charged under 1971 Act

10 Section 36(1)(b) (using
insubordinate language to his or
her superior officer).

11 Section 41(a) (striking another
person subject to this Act who is
of inferior rank).

12 Section 44(2)(a) (striking a mem-
ber of the Armed Forces ordering
offender into arrest).

13 Section 44(2)(b) (using violence
to a member of the Armed Forces
who has ordered offender into
arrest).

14 Section 44(3)(a) (striking person
who is apprehending an offender
or who is holding him or her in
custody).

15 Section 44(3)(b) (using violence
to any person who is appre-
hending an offender or who is
holding him or her in custody).

16 Section 46(1) (permitting the
escape of prisoners and other per-
sons in custody wilfully and
without authority).

17 Section 47(desertion).

18 Sections 47 and 76 (attempting to
desert).

19 Section 57(1)(a) (stealing service
property or property belonging,
etc, to a person subject to service
law).

20 Section 58 (receiving service
property or property belonging,
€tc, to a person subject to service
law).

21 Section 61(1) (wilful destruction
of or damage to property).

Alternative offence under 1971 Act

Section 36(1)(c) (using insulting
language to his or her superior officer).

Section 41(b) (ill-treating such a person
otherwise than by striking him or her).

(@  Section 44(2)(b) (using violence
to a member of the Armed
Forces ordering offender into
arrest otherwise than by strik-
ing); or

(b)  Section 44(2)(c) (offering vio-
lence to any such member of the
Armed Forces).

Section 44(2)(c) (offering violence to

any such member of the Armed

Forces).

(@  Section 22(3)(b) (using violence
to any such person otherwise
than by striking); or

(b)  Section 44(3)(c) (offering vio-
lence to any such person).

Section 44(3)(c) (offering violence to

any such person).

Section 46(2) (doing certain specified
acts with intent to facilitate escape).

Section 48 (absence without leave).
Section 48 (absence without leave).
Section 57(1)(b) (fraudulently misap-
plying any such property).

Section 59 (being in possession of any
such property without lawful excuse).

Section 61(2) (negligent destruction of
or damage to property).
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Schedule 4 Armed Forces Law Reform

New (unanimous)

[
Offence charged under 1971 Act Alternative offence under 1971 Act
22 Section 64(1) (losing or hazard-  Section 64(2) (losing or hazarding a
ing a ship, aircraft, or armoured  ship, aircraft, or armoured fighting
fighting vehicle wilfully and vehicle negligently).
without authority).
23 Section 67(1)(a) (reckless or dan- Section 67(2) (careless or inconsiderate
gerous driving). driving).
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Armed Forces Law Reform Schedule 5

New (unanimous)
[ |

Schedule 5 s 199
Consequential amendments to other enactments

Part 1
Amendments to other Acts

Corrections Act 2004(2004 No 50)

Paragraph (g) of the definition of attendance for judicial purposes
in section 3(1): repeal.

Paragraph (b) of the definition of legal adviserin section 3(1): omit
“at a court-martial” and substitute “in the Court Martial”.

Crimes Act 1961(1961 No 43)
Section 9(b): omit “any Court Martia” and substitute “the Court
Martial”.

Crimes of Torture Act 1989 (1989 No 106)
Paragraph (d) of definition of National Preventive Mechanismin
section 16: repeal and substitute:

“(d) the Registrar of the Court Martial of New Zealand
appointed under section 191 of the Armed Forces Law Reform
Act 2007.".

Defamation Act 1992(1992 No 105)

Definition of Court in Part 3 of Schedule 1: omit *“a court martial”
and substitute “the Court Martial of New Zealand established under
section 120 of the Armed Forces Law Reform Act 2007" .

Electronic Transactions Act 2002(2002 No 35)
Item (8) in Part 4 of the Schedule: repeal and substitute:

“(8) the Court Martial of New Zealand established under section
120 of the Armed Forces Law Reform Act 2007:".

Evidence Amendment Act (No 2) 19801980 No 27)

Definition of court-martial in section 22: repeal and substitute:
“Court Martial means the Court Martial of New Zealand
established under section 120 of the Armed Forces Law Reform Act
2007

Geneva Conventions Act 19581958 No 19)
Definition of Court in section 2(1): repeal.
Section 3(8): repeal.

|
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New (unanimous)

Part 1bcontinued

Habeas Corpus Act 20032001 No 31)
Section 14(2)(a): repeal and substitute:

“(@) a conviction of an offence by a court of competent
jurisdiction, the Court Martial of New Zeaand
established under section 120 of the Armed Forces Law Reform
Act 2007, or a disciplinary officer acting under Part 5 of
the Armed Forces Discipline Act 1971; or”.

Judicature Act 1908 (1908 No 89)
Section 58D(4)(c): omit “ Courts” in each place whereit appearsand
substitute in each case “ Court”.

Judicial Conduct Commissioner and Judicial Conduct Panel
Act 2004 (2004 No 38)
Definition of Head of Benchin section 5: insert after paragraph (d):

“(ead) in relation to the Court Martial, the Judge Advocate
General:”.
Paragraph (e) of the definition of Head of Benchin section 5: omit
“Courts” and substitute “ Court”.
Paragraph (a) of the definition of Judge in section 5: insert the
following subparagraph after subparagraph (iv):
“(iva) aJudge of the Court Martial; or”.

Lawyers and Conveyancers Act 20062006 No 1)
Section 47(b): repeal and substitute:

“(b) section 180 of the Armed Forces Law Reform Act 2007; Or”.

Mental Health (Compulsory Assessment and Treatment) Act
1992(1992 No 46)
Definition of Court in section 2(1): repeal and substitute:

“Court means—

“(a) aDistrict Court; or

“(b) asthe case may be, the Court Martial of New Zealand
established under section 120 of the Armed Forces Law Reform
Act 2007 when acting under Part 10 of the Armed
Forces Discipline Act 1971".
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New (unanimous)

Part 1bcontinued

Oaths and Declarations Act 19571957 No 88)
Section 22(2): insert after paragraph (a):
“(aad) in the case of a Judge of the Court Martial, by the
Judge Advocate General or aJudge of the High Court:”.
Schedule 2: insert after the item relating to the Judges of the High
Court:

The Judges of the Court Martial.

Prisoners' and Victims' Claims Act 2005(2005 No 74)
Section 4: insert in its appropriate aphabetical order:
“Court Martial means the Court Martial of New Zealand
established under section 120 of the Armed Forces Law Reform Act
2007’
Paragraph (@) of the definition of service prisonerin section 4: omit
“acourt-martial” and substitute “the Court Martial” .
Section 5(1) and (2): omit “court-martial” in each place where it
appears and substitute in each case “the Court Martial”.
Heading to section 25: omit “ court-martial ” and substitute “ Court
Martial ”.
Section 30(5): repeal and substitute:

“(5) However, the Chief District Court Judge must consult with the
Judge Advocate General before designating a Tribunal under
thissection if aclaim to which the designation relatesinvolves
an offender convicted by the Court Martial, or found guilty by
adisciplinary officer, under the Armed Forces Discipline Act
1971.”

Section 35(1)(a): repeal and substitute:

“(a) relate to criminal proceedings, proceedings of a disci-
plinary officer under the Armed Forces Discipline Act
1971, or proceedings of the Court Martial; and”.
Section 35(2)(c): omit “court-martial” and substitute “Court
Martial”.
Section 35(2)(c): omit *“section 145 of the Armed Forces Discipline
Act 1971” and substitute “section 187 of the Armed Forces Law Reform Act
2007" .
Heading to section 36: omit “ court-martial ” and substitute *“ Court
Martial ”.
|
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Schedule 5 Armed Forces Law Reform

New (unanimous)

Part 1bcontinued

Prisoners' and Victims' Claims Act 2005 (2005 No 74
continued

Heading to section 37: omit “ court-martial ” and substitute “ Court
Martial .

Remuneration Authority Act 1977 (1977 No 110)
Section 12B(1): insert after paragraph (b):
“(ba) the Chief Judge of the Court Martial and the other
Judges of the Court Martial; and”.
Schedule 4: add the following item:
The Registrar of the Court Martial

Supreme Court Act 2003(2003 No 53)

Definition of New Zealand courtin section 4: omit ** a court-martial
constituted under Part 6 of the Armed Forces Discipline Act 1971,
the Courts Martial Appeal Court constituted by the Courts Martial
Appeals Act 1953” and substitute “the Court Martial of New
Zealand established under section 120 of the Armed Forces Law Reform Act
2007, the Court Martial Appea Court constituted by the Court
Martial Appeals Act 1953”.

Part 2
Amendments to regulations

Corrections Regulations 2005SR 2005/53)
Regulation 191(2): omit “section 166” and substitute “Part 8.

Electoral Regulations 1996 SR 1996/93)
Regulation 46(5): insert “the” before “ Court Martial” .

Legislative history
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