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Recommendation

The Foreign Affairs, Defence and Trade Committee has examined the International
Treaties Bill and by majority recommends to the House that it not proceed.  This report
explains our reasons for this decision and the changes to the treaty examination process
that have occurred since the first interim report.  The appendix to this report sets out the
committee’s approach, its membership and the evidence and advice we received.

Background

The International Treaties Bill (the bill) is a members’ bill in the name of Keith Locke.
His minority view is included at the end of this report.

The bill raises a major constitutional issue – the role of Parliament in the approval of
treaties.  If implemented, the bill would require Parliament to give its approval to any
treaty action prior to final ratification.  Constitutionally speaking, under current law the
power to negotiate and agree to treaties on behalf of New Zealand is the prerogative of
the Executive.  The majority believe this is a fundamental constitutional position that
should not be altered.  While the constitutional responsibility remains with the
Executive the process has been modified to recognise the implications of the MMP
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dimension to the Executive and gives Parliament an important role as set out in
Standing Orders.  Under the system formalised in 2000, Parliament has the opportunity
to examine those treaties that are presented to the House (Standing Orders 384-387) by
referring them to the Foreign Affairs, Defence and Trade Committee for examination or
on-referral to other subject select committees for the same purpose.  The House has the
option of debating any issues raised in a select committee report or holding debates on
other motions.  This occurred in relation to the New Zealand/Singapore Closer
Economic Partnership agreement.  This examination is in addition to Parliament passing
any legislation implementing the provisions of an international treaty where changes are
required to New Zealand’s domestic law.

The examination of the bill by the previous committee led it to consider the role of
Parliament in treaty approval in a comprehensive way.  Rather than proceed with the
bill, the previous committee produced two interim reports discussing issues that the bill
had raised and what it had concluded at that stage.  These two interim reports have been
appended to this report.  While the central focus of the bill is parliamentary approval,
the previous committee’s consideration centred on the role of Parliament in treaty-
making, specifically the international treaty examination process.  It concluded that it
was too early to judge whether the current international treaty examination process had
performed adequately.  It was aware that the Government was negotiating a number of
international treaties that could have great significance for New Zealanders and
expected to have the opportunity to examine a number of treaties of this nature.  It was
hoped that this would provide a wider base of experience to make firm
recommendations to the House on how best to improve the existing arrangements for
Parliament to examine international treaties.1

The opportunity to examine a number of different international treaties for this purpose
has failed to eventuate.  Only two international treaties have been examined since the
previous committee reported its interim reports to the House.  In addition, issues of
parliamentary approval as well as possible enhancements to the process were discussed
at length when the two interim reports were debated in the House.  The majority do not
believe it is necessary for the bill to remain with the committee for ongoing discussion
and monitoring of the process to occur.  Not proceeding with the bill does not prevent
us from making a special report to the House on any ongoing treaty examination
process issues or conducting a further inquiry on this issue in the future.  Therefore, the
majority recommend to the House that the bill not proceed.  The majority’s reasons for
the bill not to proceed are discussed below.

Rejection of parliamentary approval of international treaties

The Executive is recognised as the principal actor and is accountable at international
law for treaty negotiation and approval.  There are a number of factors that provide
some check on the power of the Executive in respect of international treaty-making.  In
the general sense, the Executive is already accountable to the House and must retain its
confidence on issues of confidence and supply.  As noted in our commentary on the

                                                
1 Interim report on the International Treaties Bill, Report of the Foreign Affairs, Defence and Trade
Committee, page 10.
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Climate Change Response Bill, constitutional convention in New Zealand holds that the
necessary legislative mechanisms must be enacted before ratification can occur.2  It is
also a fundamental principle in New Zealand that the Executive cannot, by treaty action
alone, change domestic law.  In addition to the prerogative action taken by the
Executive to become party to a treaty, legislation is required if the treaty is to change
the domestic rights and obligations of individuals.  Therefore, Parliament already plays
a significant role in treaty-making at the domestic level.

The majority believe the impact of treaty approval legislation would be a substantial and
inappropriate constraint on the Executive in treaty-making arrangements.  The
Executive might find itself unable to proceed with some treaty actions on particular
issues because the House will not approve the proposals.  Resolving some issues within
a parliamentary time frame would also unnecessarily delay binding treaty action by the
Executive, with real and negative consequences.

One of the practical consequences of this bill, and a concern of the majority, is that the
Government would be required to disclose to the House both New Zealand’s
negotiating position and that of the negotiating partner in the midst of the negotiations.
There are also some agreements where the other party demands confidentiality about the
details in the negotiating phase or where full disclosure might damage New Zealand’s
negotiating position.  For the same reasons the majority do not believe the process of
treaty examinations should necessarily be extended prior to the point at which they are
presented to the House.  However, this does not prevent any select committee from
using its inquiry function to undertake an inquiry into a proposed treaty3 or an inquiry of
a more general nature into the relationship between New Zealand and another country
or geographic region.  A minority believe a separate treaties select committee would
further the process of parliamentary oversight.

In addition to the over-arching arguments above there are a number of considerations
that, in the opinion of the majority, make the bill totally impractical.  Clause 6 of the bill
requires the Executive to refer all treaties to Parliament.  If implemented, this provision
would mean that Parliament and its select committees would need to take time to
consider upwards of 40 treaties a year.  It has been our experience that the majority of
these treaties are not contentious and do not require either a full examination by a select
committee or a debate in the House.  Therefore, it seems unnecessary to subject every
international treaty to a thorough parliamentary approval process.

Enhancing the international treaty examination process

Despite the majority recommending the bill not proceed, it has given us the opportunity
to thoroughly examine the international treaty examination process of Parliament.  This
has been a productive exercise and as a result of our consideration the Government has
made a number of enhancements to the process, while others have been debated at
length in the committee and in the House.

                                                
2 Commentary on Climate Change Response Bill, Foreign Affairs, Defence and Trade Committee, page 2.
3 We note the Health Committee is currently undertaking an inquiry into the proposal to establish a Trans-
Tasman agency to regulate therapeutic products, which would necessarily be established by treaty.



4

International treaties list

The previous committee suggested in its interim report that, rather than examining every
bilateral treaty, the committee could consider an advanced list of upcoming bilateral
treaties and indicate if there were any it thinks should be subject to a select committee
examination.  The Ministry of Foreign Affairs and Trade (the ministry) now has a
practice of providing us with a six-monthly list of international treaties.  This list, which
is publicly available, outlines treaties that New Zealand is involved in negotiating, both
multilateral and bilateral.  The ministry has implemented a strategy for engagement with
Maori so that Maori groups are made aware of any new treaties of relevance to them to
encourage their participation in the process.  The Minister of Foreign Affairs and Trade
(the Minister) has also stated that members of a select committee that is considering a
treaty will receive briefings on the background of those negotiations, if requested.

Criteria for the Minster to present bilateral treaties to Parliament

The international treaties list has been supplemented by the Minister providing us with
the criteria that are to be used to determine the bilateral treaties to be submitted to the
parliamentary examination process.  These criteria are:

a) The subject matter of the treaty is likely to be of major interest to the public;
b) The treaty deals with an important subject upon which there is no ready precedent

(i.e. it is an original treaty dealing with possibly a one-off situation);
c) The treaty deals with an important subject and departs substantively from previous

models relating to the same subject;
d) The treaty represents a major development in the bilateral relationship;
e) The treaty has significant financial implications for the Government;
f) The treaty cannot be terminated, or remains in force for a specific period;
g) The treaty is to be implemented by way of overriding treaty regulations (i.e.

regulations that implement a treaty by way of regulations that override primary
legislation);

h) The treaty is a major treaty that New Zealand seeks to terminate;
i) The Foreign Affairs, Defence and Trade Committee indicates its interest in

examining the treaty.

Under Standing Order 384(1)(d) the Government will present any bilateral treaty of
particular significance, that is not subject to ratification, accession, acceptance or
approval by New Zealand (included in 384(1)(a)), that the Minister decides to present to
the House.  We note that criterion (i) allows us to identify bilateral treaties that we wish
to have the opportunity to examine.  Taken together, the international treaties list and
the criteria by which the Minister decides to present bilateral treaties of particular
significance provide a substantial improvement in transparency of process and keeping
Parliament informed of the Executive’s treaty-making activities.

Ongoing improvements to the National Interest Analysis

A number of submitters proposed to widen the scope and content of the National
Interest Analysis (NIA) documents that must be presented with all international treaties
under Standing Order 384(2).  It has been noted previously that NIA documents require
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more analysis, as this is particularly useful for members and the general public and
interested groups for assisting in the preparation of submissions.  The previous
committee acknowledged that the NIA presented to the House with the Kyoto Protocol
to the United Nations Framework Convention on Climate Change was the most
extensive of any NIA that had been presented so far.  This was also a significant
improvement on the first NIA for the New Zealand/Singapore Closer Economic
Partnership that was substantively examined by the committee.

The previous committee stated in its treaty examination report on Kyoto that the more
information that can be put into the NIA the better Members of Parliament can
understand the implications of treaty actions.  Although the Government complied with
the requirements, the previous committee noted it was up to individual judgements as to
whether the NIA ultimately provides a complete justification of the treaty action in
question.  In this regard, the National minority view in the report on Kyoto concluded
that the NIA was deficient in some aspects and lacked quantitative cost-benefit analysis.
Although improvements in the quality of the breadth and depth of analysis in the NIA
have been made it should still be improved.  We will continue to look for improvement
and monitor the standard of the NIA documents that are placed before us.

Green member’s minority view

The Green member, who is the author of the bill, supports it proceeding.  He believes
that the House and its select committees have the capacity to consider and vote on the
key international treaties and agreements promoted by the government.  Many of the
treaties (and amendments to them) are non-controversial and will be dealt with
expeditiously, in the way that much legislation is advanced through non-controversial
Statutes Amendment Bills.

The Green member believes parliamentary approval of treaties is an important
democratic measure, particularly in an MMP environment where minority governments
are common.  It ensures that treaties have full legal status (even when they do not
require implementing legislation) and that politicians are fully conversant with treaties
when passing associated legislation.  Public acceptance of treaties is also enhanced
when they have majority support in Parliament.

The Green member continues to support the provisions in the bill for a broader National
Interest Analysis provision, with a specific reference to the Treaty of Waitangi; and for
information being provided on significant developments relating to treaties under
negotiation.

The Green member appreciates the constructive work of the committee and the many
agreed recommendations on improvements to the treaty examination process.

Progressive member’s minority view

The Progressive member accepts the present constitutional position is that ‘the power to
negotiate and agree to treaties on behalf of New Zealand is the prerogative of the
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Executive’.4  However he does not agree with the majority view in the Report that this
position ‘should not be altered’.5

The Progressive member believes the processes that have been instituted to allow
Parliament a limited involvement in the Treaty making process through to ratification
needs to be advanced far more rapidly than the majority in this report advocate.  He
accepts that Parliament is not ready to move to the absolute parliamentary control of
this bill but believes the report is too cautious.

The best way to advance Parliament’s oversight of the treaty making process, in the
view of the Progressive member, is to establish a treaty select committee similar to the
Joint Standing Committee on Treaties in the Parliament of the Commonwealth of
Australia.  Such a specialist committee, with representatives of all parties, adequately
resourced with specialist advice, would be able to assist Parliament to follow the
progress of treaties from negotiation to ratification.  Sensitive matters in the negotiation
stage could be confidential to the committee.  Parliament would have a practical
mechanism to begin bridging the divide between the exclusive Executive right to make
treaties and the responsibility of Parliament to ensure that the interests of democracy are
protected.  As this committee gained experience it would be able to advise Parliament of
further practical and effective steps to allow for the democratisation of the process.  The
Progressive member believes it is time to take treaty making and foreign affairs in
general out of the realm of the mysterious and into the realm of the normal democratic
processes of Parliament.

The arguments that now is not the time and we do not have the resources are advanced
whenever those with vested interests wish to protect a position.  In a globalised world
treaties and conventions have a greater and greater impact on the ordinary citizen.  Their
representatives in Parliament require adequate information to be able to protect the
interests of the electors.  The Progressive member believes the establishment of a
specialist committee would be an important first step in the ability of Parliament to have
a genuine oversight capacity of the Treaty making process.

                                                
4 Page 1 of this report.
5 Ibid.
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APPENDIX

Committee process

The International Treaties Bill was referred to the committee on 8 November 2000.  The
closing date for submissions was 31 March 2001.  We received and considered 28
submissions from interested groups and individuals.  We heard 11 submissions orally.
Hearing of evidence took four hours and six minutes and consideration took five hours
eight minutes (This includes the consideration of the previous committee).

Committee members

Hon Peter Dunne (Chairperson, United Future)
Graham Kelly (Deputy Chairperson, Labour)
Tim Barnett (Labour)
Martin Gallagher (Labour)
Keith Locke (Green)
Dr Wayne Mapp (National)
Ron Mark (New Zealand First)
Matt Robson (Progressive Coalition)
Dr the Hon Lockwood Smith (National)

Advice and evidence received

We received advice from the Ministry of Foreign Affairs and Trade.  The following
individuals and organisations made submissions:

•  Mr Fredrick Noel Fastier
•  Mr Bernard Gadd
•  Ms Eva Naylor
•  Federation of Maori Authorities
•  Campaign Against Foreign Control of Aotearoa
•  Mrs Christine Greenwood
•  Mr Loyd Harden
•  Mr Bryce Harland
•  Dr David V Williams
•  New Zealand Council of Trade Unions
•  Ms Viola Palmer
•  Churches Agency on Social Issues
•  Professor Jane Kelsey
•  Women’s International League for Peace and Freedom
•  National Council of Women of New Zealand
•  W Mockridge
•  The Peace Foundation
•  New Zealand Dairy Board
•  Neil and Barbara Mountier
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•  Ms Maire Leadbeater
•  R A Walden
•  Human Rights Commission
•  Lois Griffiths
•  Geoffrey Keey
•  New Zealand Law Society
•  Alyn Ware
•  Roger Mitchell
•  Sir Kenneth Keith
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