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Government Bill

As reported from the Local Government and
Environment Committee

Commentary

Recommendation

The Local Government and Environment Committee has examined
the Resource Management and Electricity Legislation Amendment
Bill and recommends, by majority, that it be passed with the amend-
ments shown.

Introduction

The purpose of the bill isto improve the Resource Management Act
1991 and make amendments to the Electricity Act 1992. The hill
seeks to improve the operation of the Resource Management Act by
addressing problemswith delays, costs, inconsistencies, uncertainty,
and a lack of national leadership regarding the Act’s processes and
in decision making. The bill seeks to address these concerns.

The bill asreferred to the select committee proposes radical surgery
to council and appeal processes for consents and plans. This was
almost universally opposed by all sectors, be they councils, develop-
ers, environmental groups, business groups, and interest groups such
as the Law Society.

The majority of us consider it was clear from submissions that much
of the criticism of the Resource Management Act is outdated and
overstated. With the extra funding given to increase the number of
Environment Court Judges, delays on appeals have been reduced
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hugely to reasonable times. Except where the parties agree to delay
whilethey try to mediate a sol ution, appeal s are now more often than
not given a hearing date within 3 months.

“National interest” deleted from purpose clause

We recommend deleting the term “ national interest” from the pur-
pose clause and adding a reference to national policy statements.
The concept of national interest is not defined and many submitters
consider its use ambiguous. The intent was to explain that one
purpose of the bill isto achieve consistency by establishing national
environmental standards and facilitating the national policy state-
ment process. We consider the proposed amendment more precisely
achieves this intent.

New ministerial powers amended
Minister may ask local authorities for information

We recommend deleting section 24A in clause 6 because it largely
duplicates powers in section 27 of the Act. We also propose an
amendment to section 27 to set atimeframe of 20 working days for
the provision of information to the Minister, who may however
extend the time. We recommend that this information should be
provided free of charge in order to facilitate the Minister’ s statutory
function of overseeing the operation of the Act.

Minister’s power to “direct action” by a local authority

We recommend deleting new section 24B from clause 6, and replac-
ing it with new section 24A to enable the Minister to investigate and
make recommendations, rather than direct action by a local autho-
rity. Many submitters were concerned that the Minister’s powersin
new section 24B as introduced were too broad, had the potential to
override local decision-making, and undermined the principles of
devolved decision-making in the principal Act. We understand the
Minister needs adequate tools to monitor the performance of alocal
authority and we consider our amendment provides an intermediate
step between permitting the Minister to seek information and warn
the local authority to take action, on the one hand, and, on the other
hand, appointing a commissioner to undertake the local authority’s
functions if such actions are not fulfilled.
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Ministerial direction of process for plan change

We recommend amending clause 7, which inserts new section 25A,
to make it clear that the Minister has the power to require a local
authority to initiate a plan change, but does not have the power to
direct the outcome of the planning process. Some submitters are
concerned that section 25A asintroduced provides the Minister with
the power to direct outcomes that override local decision-making.
The Minister should be able to require that a plan be prepared, or a
change initiated, to address resource management issues; but the
council should be responsible for preparing the plan and for its
content. We consider our amendments clarify that the Minister does
not have the power to direct the outcome of the process.

Contaminated land
Definition of contaminated land

We recommend replacing the definition of contaminated land in
clause 5 as introduced with a new definition to provide greater
certainty and clarity. We recommend new paragraph (b) to apply
where no national environmental standard exists. We recommend
replacing the phrase *has been discharged”, which appears in the
definition asintroduced, with areference to the presence of ahazard-
ous substance in or on the land. Because the Resource Management
Act definition of “discharge” implies an active process, we do not
want to exclude land which is passively contaminated.

We define contaminated land by:
. the presence of a hazardous substance, rather than adischarge

. assessment against a national environmental standard for con-
tamination in soil, where one exists

. where no nationa environmental standard exists, the likeli-
hood that the hazardous substance will cause significant
adverse effects on the environment.

We recommend deleting entirely the provision for contaminated
land to be determined by an assessment by the relevant regiona
council. Most councilstold us they do not currently have the profes-
sional knowledge and expertise to provide the assessment.
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Functions of regional councils and territorial authorities
relating to contaminated land

We recommend amending proposed new section 30(1)(ca) in clause
9(1), and inserting new section 31(1)(b)(iia) in new clause 9A, to
clarify the respective roles of regional councils and territorial
authorities in relation to contaminated land. We consider that new
section 30(1)(ca) asintroduced implies aduplication of responsibili-
tiesfor local authorities and provides no guidance on the duties and
role of territorial authorities. Our amendments make it clear that
regional councils have the function of investigating land for the
purposes of identifying and monitoring contaminated land; and terri-
torial authorities have the function of preventing or mitigating
adverse effects from the development, subdivision, or use of con-
taminated land.

Our amendment removes the reference to remediation in new
section 30(1)(ca). Many submitters consider that this reference
implies aduty for regional councils to remediate contaminated land
at their expense. We understand this was never the policy intent and
we do not consider this bill is the right place to determine liability.
We consider liability issues require careful consideration of the
issues relating to innocent landowners, liable landowners and
orphan sites. We do not wish to change the current position until this
is resolved. To do so would risk imposing unfair burdens on coun-
cils, land owners or purchasers without notice.

Althoughitisnot required under legislation, we consider it would be
good practice for councils to keep a register of contaminated land.

Infrastructure
Definition of infrastructure

We recommend amending the definition of “infrastructure” in
clause 5to align it with the network utilities defined in section 166 of
the Resource Management Act. We agree with submitters that the
definition as introduced is too narrow, and provides little guidance
as to what is meant by “organisational structure”. We note, how-
ever, that section 166 of the Resource Management Act does not
include port facilities or rail stations. We consider these are impor-
tant parts of aregion’s transport infrastructure and recommend that
they are included in the list.
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Functions of regional councilsrelating to infrastructure

We recommend replacing proposed new section 30(1)(gc) and (gd)
with new section 30(1)(gb). Most submitters opposed the clause as
introduced, and questioned the practicality and scope of the new
functions. We are concerned about the significance of the word
“promotion”, and the scope of the dutiesit may impose on councils.
We are also concerned that the word *“ provision” in subclause (gc)
implies that regional councils should physically provide infrastruc-
ture facilities.

We recommend deleting the terms “promotion” and “provision”
and inserting new section 30(1)(gb) to provide for the strategic
management of the integration of infrastructure with land use poli-
cies. Thisremoves the confusion surrounding the terms used in the
clause asintroduced, and achieves the intent of clarifying the role of
regional councilsin overseeing the integrated management of infra-
structure and land use to achieve good resource management
outcomes.

Definition of “urban form” deleted

We recommend deleting the definition of “urban form” in clause 5
and removing the reference to urban form in clause 9 as we consider
much of the intent behind clause 9 is achieved by the obligation to
integrate infrastructure and land use.

The underlying principle of this Resource Management Act amend-
ment was to focus on the operation of the Act and processissues, and
to avoid as far as possible introducing new language or altering the
Part 2 principles. Many submitters were concerned that a new term
such as “urban form”, with a lengthy definition, would potentially
create significant debate, dispute and uncertainty between and
within local authorities. Councils aready have power under the Act
to address urban form and urban design issues and we could see no
advantage in making it aregional council responsibility specifically.

National environmental standards

Many submitters were concerned that the application of absolute
national environmental standards prevents local authorities from
setting more stringent standards than those provided in the standard.
We understand these concerns but also appreciate the intent of the
bill, which is to provide greater certainty and consistency, and
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improved environmental outcomes through the absolute standards.
Our proposed amendmentsto clause 21 preserve the intent of the bill
as introduced and provide that a rule or resource consent may be
more stringent than a national environmental standard only if the
standard explicitly allowsiit.

We aso recommend new section 43B(5) to clarify that national
environmental standards do not override existing resource consents
until such time as the consent is reviewed. This reflects the intent of
the bill as introduced but addresses submitters' confusion about the
relationship between the transitional provisions of section 43E(3) of
the Act and new section 43B as it was introduced.

Relationship between national environmental standards and
bylaws

We recommend inserting new section 43E in clause 21 to alow
regul ations prescribing national environmental standardsto override
bylaws in appropriate circumstances. We are concerned that the hill
as introduced means that if both a national environmental standard
and a bylaw pertain to the same issue, compliance with both is
required. The aim of providing consistency through a national envi-
ronmental standard isundermined by allowing it to be overridden by
inconsistent bylaws and we consider our amendment necessary to
clarify the relationship between the two instruments.

Relationship between national environmental standards and
designations

We recommend inserting new section 43D in clause 21. We are
concerned about the ambiguity surrounding the application of
national environmental standards to an existing designation. We
consider that in some cases the application of a nationa environ-
mental standard to an existing designation may unfairly impact on a
work that is completed or significantly progressed. We recommend
that someflexibility be provided by exempting existing designations
where the works have been completed or an outline plan has been
approved, from the national environmental standard. Where the
works comprising the existing designation are altered, the national
environmental standard will apply to the extent of that alteration.

However, we consider that designations where work has not begun
and the process |eading to acceptance of an outline plan has not been
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completed should have to comply with a new standard. We recom-
mend this is provided for in new clause 43D(3), (4), and (5) as to
atered works.

Consideration of alter natives, benefits and costs

We recommend deleting the word “necessary” in clause 10(4) as
introduced, and replacing it with the word “justified” in proposed
clause 10(3), which inserts new section 32(3A). Clause 10(4) as
introduced stems from the provisionsin clause 21 of the bill relating
to the relationship between national environmental standards and
plans. We consider that evaluation in terms of necessity is not
suitable when examining arule prohibiting or restricting an activity
to which a national environmental standard applies, and we recom-
mend the evaluation should instead determine whether the rule is
justified.

Regulations made under section 43 to bereferred to as national
environmental standards

For clarity, we recommend inserting new clause 10(1) and (2) to
replace the phrase “regulations made under section 43" with
“national environmental standards’. We recommend that this
change is made consistently throughout the Act.

National policy statements
Mattersthat may be considered regar ding development process

We recommend inserting new section 46A(1A) in clause 24 to
include alist of matters that the Minister may consider when deter-
mining which process to follow for the development of a national
policy statement. Submitters were concerned at the potentially
unchecked ministerial discretion to use the proposed new abridged
process, and feared this might result in less public consultation. We
agree that guidance should be given to the Minister regarding which
process to follow. We aso recommend amendments to new section
46A (1) to ensure that the public may make submissions on the
statement and that those submissions are taken into account in the
new process. We consider our amendments provide amore transpar-
ent process, provide a check on ministerial discretion, and ensure
adequate scope for public participation.
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Relationship to regional policy statements and plans

We recommend inserting new section 46A(1B) in clause 24 to
clarify that the new process may not be used if the national policy
statement includes matters in accordance with new section 55(2)(b),
which refers to the direction of specific provisions to be included in
regional policy statements or plans without notification or hearing.
We consider that a national policy statement should not be able to
change regional policy statements and plans without a public board
of inquiry or first schedule process, and we understand this was not
the policy intent. Our amendment resolves this matter.

Regional and district plans and policy statements
Objectivesin plans

We recommend amending clauses 30 and 33 to reinstate objectives
as mandatory parts of plans. Objectives can provide clarity and
should aid interpretation of the rulesin the plan. We consider objec-
tives are useful for highlighting the issues peculiar to a locality or
district. We understand that objectivesin some current plansdo little
more than repeat the objectives of the Resource Management Act.
We consider that the Ministry for the Environment should address
this issue by providing guidance to councils on writing focussed
objectives that add value to the plan. We recommend consequential
amendments to clause 10 to remove the provisions treating objec-
tives as optional parts of plans.

Consultation process for regional policy statements

We recommend inserting new clause 3AA in Schedule 1 of the Act
to require that regional and territorial authorities agree on consulta-
tion processesfor preparing or reviewing regional policy statements.
Submitters were concerned that the requirement for district plansto
“give effect” to regiona policy statements would negatively affect
the relationships between local authorities by creating a hierarchy of
plans. We support the bill’s intent to give more weight to regional
policy statements to achieve more integrated management of a
region’ s resources, but consider it vital that local authority relation-
ships are not downgraded by the proposal. We recommend that
consultation processes for preparing or reviewing policy statements
should be agreed on during the triennial agreement process under
section 15 of the Local Government Act 2002.
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We consider that a dispute resolution mechanism is needed for
occasions when regional councils and territorial authorities cannot
agree on the means by which they are to consult on the preparation
of theregional policy statement. We propose that they first be ableto
mediate, but if agreement is not reached, that the Minister for the
Environment should issue a binding decision or appoint a commis-
sioner to make the decision on the consultation process to be used.

Material incorporated by reference into plans

We recommend amending the first schedule, clause 35 to delete the
requirement for local authorities to make material incorporated by
reference available free of charge on the Internet. The clause raises
issues relating to copyright protection. We note that statutes divided
from the Legidlation (Incorporation by Reference) Bill amend sev-
eral Acts so as to avoid this problem, by making it discretionary to
make material available on the Internet. Our amendment ensures
that copies of such material are available for inspection free of
charge, and for purchase, but gives local authorities a discretion to
make it available in any other appropriate way, which may include
the Internet. We also recommend inserting new schedule 1AA,
which contains specific provisionsrelating to incorporation by refer-
ence in national environmental standards.

Timeframe for decisions on plans

Many submitters had the view that there were problems with the
time taken to finish plans and urged us to address this. We recom-
mend inserting new clause 10(3) and (4) in Schedule 1 to specify a
2-year timeframe within which councils must take their plans from
initial public notification to notification of council decisions on a
proposed policy statement or plan. We are concerned about the time
taken for some plans to become operative. We were told that even
now, 14 years after the Resource Management Act was passed, five
councils still do not have operative plans. Some councils have many
layers of plans, including transitional plans, proposed plans, pro-
posed variations to plans, and proposed variationsto proposed varia-
tions. This creates uncertainty and complexity, and increases the
likelihood of time delays and appealsfrom all sides. It also resultsin
additional costs for applicants, objectors and councils.

Our recommended timeframe of 2 years excludes the time taken for
appeals to the Environment Court because that is outside the control
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of the council. We are satisfied that the Environment Court has
existing powers to control the time taken in that forum. We do not
consider it appropriate to apply a sanction for failure to meet the
timeframes as we expect councils will do their utmost to comply
with the law. We also note that the new powers for the Minister for
the Environment will provide aremedy in the event of local autho-
rity non-performance.

L ocal authority hearing processesfor plans. pre-hearing
stage

A key feature of the bill is changes to local authority hearing
processes (for plans and resource consents). They seek to ensure a
substantially more robust first hearing, which must be given greater
weight at the Environment Court, should the council’ s decision be
appealed. While there was some local authority support for the
intent of these changes, the majority of submitters were concerned
they would lead to less public participation because of the greater
formality of the hearing, and increased costs, time delays, complex-
ity and uncertainty.

These changes to council hearing processes were strongly linked to
the bill’s proposal to limit Environment Court hearings to a re-
hearing approach, with limited scope for de novo hearings. Many
submitters were opposed to a number of the changes and we have
made amendments to address their concerns. Most significantly, we
recommend a return to de novo hearings in the Environment Court,
while retaining the bill’ s proposal that greater regard be given to the
council’s first hearing decision. Many of the changes discussed in
the following two sections describe our amendments to the council
processes in the light of our amendments to the Environment Court
processes.

Attendance at pre-hearing meetings and mediation

We recommend amending Schedule 1, clause 8AA to provide that
consent authorities are limited to inviting attendance at pre-hearing
meetings. We do not consider the procedural and administrative
burdens of compulsory pre-hearing meetings are justified with
respect to meetings on plans, and there would be practical problems
if attendance was required, particularly where there are a number of
pre-hearing meetings and/or a considerable number of submitters.
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We also recommend amending new clause 8AA(3) to provide that
matters may be referred to mediation only with the consent of the
partiesinvolved. We consider mediation, by its nature, succeeds asa
result of willing participation.

Consequentially, we recommend deleting the provisions in new
clause 8AA that impose sanctions for non-attendance at mediation
and at pre-hearing meetings on plans.

Limitations on further submissions

Clause 8 asintroduced precludes further submissions even when the
original submissions commented on an entirely different part of the
plan. We recommend deleting that proposal and leaving the status
quo. We consider the limitations will potentially exclude legitimate
submitters from participating and lead to a less robust decision-
making process. We consider that the criteria for limiting further
submissions could misconstrue the balance of evidence and affect
submitters' rights to participate in the Environment Court process,
should the matter be appealed. We do not consider the problem of
further submissions creating an administrative burden on councilsis
significant enough to warrant limiting the public’s right to partici-
pate in the process.

Local authority processes for resource consents. pre-
hearing stage
Requests for further information

We recommend a number of amendments in clauses 36 and 37
regarding the request for information process. We consider the pro-
visions as introduced are complicated and recommend amendments
to clarify that where an applicant does not provide information that
has been requested, the consent authority must proceed with the
application and either grant or refuse the application.

To guard against abuse of the process by applicants seeking to get a
quick hearing before the Environment Court, we recommend that
the Environment Court, in determining an appeal, must first deter-
mine whether the consent authority had sufficient information to
determine the application. If the Environment Court considers that
the applicant should have provided the information requested by the
consent authority, then the Environment Court must decline the
application. This ensures that the applicant cannot benefit from
submitting deficient applications to the council and then providing
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additional information when the matter is appealed to the Environ-
ment Court.

We recommend that applicants continue to have the power to object
to arequest for further information using the process in section 357
of the Resource Management Act as an alternative to requiring the
consent authority to determine the application.

We also recommend new section 92B in clause 37, which outlines
the process when an applicant refuses a request from a consent
authority to commission a report. Section 92B follows a similar
process of enabling an applicant to refuse arequest for areport to be
commissioned and requiring a consent authority to determine
whether to grant or refuse consent without the report. If the applicant
appeals to the Environment Court against the council decision, the
Environment Court must decline the appedl if it considers that the
applicant should have agreed to the commissioning of a report.

Attendance at pre-hearing meetings

We recommend deleting clause 42 as introduced, and inserting new
clause 42 to provide greater flexibility in the type of pre-hearing
meetings that may be held. We are concerned that compulsory
attendance at pre-hearing meetings may inhibit public participation
and unnecessarily increase costs and delays in some instances. We
recommend providing in new section 99(1) that a consent authority
can either invite or require some or al of the parties to attend a pre-
hearing meeting. We consider this flexibility will lead to more
effective and co-operative meetings.

We also recommend that consent authorities should be able to
require attendance at pre-hearing meetings only when the applicant
agrees, as the applicant pays for the meeting. Applicants are often
charged part or all of the costs of pre-hearing meetings. Given that
the costs may increase as a result of compelling attendance, we
recommend that consent authorities should not be able to require
attendance at pre-hearing meetings unless the applicant agrees to
this.

Objection rights if sanctioned for non-attendance

We recommend new sections 99(6) and 99(7) in clause 42 to provide
that an objection under section 357 may be taken by a person whose
application is not processed, or whose submission is not considered,
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because of failure to attend a compulsory pre-hearing meeting. We
agree that sanctions are required to give effect to the power to
compel attendance but consider that this power must be balanced
with an opportunity to review the decision.

Reporting requirements

We recommend new section 99(8) in clause 42 to alow a consent
authority more discretion regarding the contents of its report. We
consider the reporting requirementsin the bill, asintroduced, are too
prescriptive, may unnecessarily add to costs and delays, and could
even discourage the use of pre-hearing meetings. We recommend,
therefore, that the chair have discretion on whether to set out the
nature of evidence to be called and whether to set out a proposed
timetable for the hearing. We consider this amendment, along with
our amendments to compulsory attendance, will ensure effective
participation while reducing unnecessary administration and
formality.

Receipt of electronic submissions

We recommend deleting clause 40(2) and clause 6 of Schedule 1.
We consider these provisions unnecessary, as the receipt of elec-
tronic submissions is already allowed under the Electronic Transac-
tions Act 2002.

Conduct of local authority hearings

We recommend severa changes to the provisions relating to the
council hearing processesin clause 18. As mentioned above, submit-
ters were concerned that the changes would add to costs and delays,
increase the formality of the hearings and inhibit public participa-
tion. We recommend an amendment to clause 74 of the hill (dis-
cussed below), which removes the restrictions on evidence that can
be presented at the Environment Court hearing. We consider this
amendment addresses many concerns raised in relation to the
changes to council hearing processes. Notably, it alleviates concerns
that the extent of the evidence required will increase disproportion-
ately and that a full transcript of the hearing will be required.
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Timeframes for the circulation of evidence

We recommend new section 41B in clause 18 to adjust the
timeframes in the Act to alow the pre-circulation of evidence to be
staged with the officer’s report. If a consent authority exercises its
power to direct the pre-circulation of evidence, we recommend that
the hearing be required to take place 40 days after the close of
submissions. We recommend that the officer’s report be required to
be circulated 15 days before the hearing, that the applicant be
required to present briefs of evidence 10 days before the hearing and
a submitter using expert evidence be required to present briefs of
evidence 5 days before the hearing. We consider these timeframes
are necessary if value is to be gained by all parties from the pre-
circulation of evidence.

Strikeout of submissions

We recommend new section 41C(5) to (7) in new clause 18A to
amend the provisions relating to an authority’s power to strike out
submissions. We are concerned the new strikeout powers could
potentially result in submitters being unfairly excluded from pro-
ceedings, and that issues of natural justice could arise if these pow-
ers are inappropriately exercised. For transparency, we recommend
that if an authority uses the strikeout powers, it must record the
reasons for doing so. We also recommend providing a right of
objection under section 357 of the Resource Management Act to a
person whose submission, or part of it, has been struck out. We
consider these amendments are necessary to balance the effect of
these powers on public participation. Further, we recommend defer-
ring the commencement of new section 41C(5) to (7) for 2 years, to
align with the accreditation requirements, so that guidance and train-
ing can be provided to local authorities regarding the appropriate
exercise of these powers.

Requests for further information and evidence at the hearing

We recommend del eting sections 103A and 103B from clause 43 as
there is considerable overlap between these provisions and the pro-
visions enabling an authority to request applicants and submittersto
provide further information in proposed new section 41C(2) and (3)
in new clause 18A. Our proposed new section 41C(2) and (3) incor-
porates the concept from clause 18 as introduced that evidence can
be sought during the hearing. We recommend, however, that this
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power is limited to a request rather than a direction to avoid any
negative impact on public participation. We aso recommend new
section 42A in new clause 18B to retain the power for a consent
authority to commission a report at the hearing, provided that the
applicant agreesto the report being commissioned. Thereis however
no requirement to gain the applicant’s approval should a council
wish to commission such a report during plan considerations.

Accreditation requirements of hearing authority

We recommend new clause 17A to provide that decisions made by
an authority whose make-up did not comply with the accreditation
requirements is not automatically invalid. We are concerned that,
should this situation occur, the applicant should not be punished
when the local authority is at fault.

Environment Court powers
Rehearing approach and restrictions on evidence

We recommend deleting clause 74 as introduced, and substituting
new clause 74 to require the Environment Court to have regard to the
decision that has been appealed. The clause as introduced requires
that an appeal to the Environment Court be by way of rehearing
based on the evidence used at the initial hearing. We consider that
this requirement gives rise to a number of problems.

As discussed above, we consider that the wording of the bill as
introduced, would result in undue costs and delays, and would
increase unduly the formality and pressure of local authority hear-
ings. We are also concerned about the potential for interlocutory
applications before substantive hearings to determine what evidence
should be presented, and whether the Court should hear the appeal
by way of rehearing or on a de novo basis. Further, we consider that
these decisions open the way for further judicial review as they will
be critical to the outcome of the substantive hearing.

We consider the restrictions placed on evidence may be detrimental
to the process. Recognising that proposals evolve and are modified
over time, and that new issues may arise between the first hearing
and the appeal, we consider it essential that new evidence be allowed
to address any such changes.

We consider that these are significant issues and recommend del et-
ing clause 74 in its entirety. Our recommended new clause 74
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requires the Environment Court to have regard to the decision that is
being appealed. This is complemented by our recommendation in
clause 44C to amend section 113 of the Act to give moredirection to
consent and requiring authorities on the details to be included in the
decisions they issue.

We consider this achieves the intent of ensuring that a council’s
decision has some status, while not unnecessarily restricting the
Environment Court’s role on appea. We note that the Principal
Environment Judge considered that thiswould be consistent with the
practice of the mgjority of the Environment Judges.

Mandatory pre-hearing conferences

We recommend deleting clause 65 so that an Environment Judge is
no longer required to hold a mandatory conference before the hear-
ing. We are concerned that mandatory conferences may add to costs
and delays without significant benefits. We note the view of the
Principa Environment Judge that the Court’s case management
system was designed partly to put the onus on parties to try to
resolve issues between themselves, rather than take up court time
unnecessarily. The system ensures that parties report to the Court at
an early stage on agreed statements of issues and on the scope of
their case. We consider it is preferable to allow the Environment
Court to regulate its own procedures.

Appeals on policy statements and plans

We recommend amending clause 75 to ensure a consi stent approach
to the Environment Court’s role in considering appeals on policy
statements and plans. We are concerned about the time and cost
implications for local authorities if they are required to rehear the
proceedings relating to the appeal. We are also concerned that the
clause as introduced could result in a circular process whereby the
matter is referred back and forth between the council and the Envi-
ronment Court. We recommend amending section 239 in clause 75
to enable the Court to direct alocal authority to prepare changesto a
statement or plan, consult with specified persons, and submit the
changes to the Court for confirmation. We consider that this allows
the Court to provide guidance on the issues raised but allows the
local authority to develop the detail. This amendment also avoids
any circularity of process.
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Declarations on notification decisions

We recommend replacing clause 82 to address a number of issues.
Several submitters are concerned that clause 82 asintroduced allows
the Environment Court to examine the substantive issues of the
notification question rather than the process adopted by the council,
and that this may cause councils to take a risk-averse approach and
greatly increase the number of notified applications. We address this
in new clause 82(3), inserting new section 310(ga). This allows a
declaration to be sought on a council’s decision to notify or not
notify a resource consent application. This closely aligns the Envi-
ronment Court’s powers to those of the High Court on judicial
review.

We are concerned that clause 82 asintroduced allows declarationsto
be sought before the council has made its decision. We consider this
undermines the decision-making role of loca authorities, and rec-
ommend that the Court’ s declaration powers be limited to retrospec-
tive review.

We are concerned that the bill does not give the Environment Court
any powersto provide aremedy if it finds that a decision on notifica-
tion has been made incorrectly. We note that the High Court has
powersto grant relief following judicial review proceedings, and we
consider the Environment Court should similarly have powers to
remedy. We therefore recommend new clause 83B to provide the
Environment Court with powers to make appropriate enforcement
orders if it finds that a decision on notification has been made
incorrectly.

I nformation on notification decisions

We are concerned that information on notification decisions is not
readily accessible and that members of the public may not find out
about a decision which affects them until it is too late to participate
in the process. The local authority is required under section
35(5)(ga) to make decisions publicly available under sections 93 to
94C. We consider one of the best waysto achievethisisfor thelocal
authority to publish alist of applications and notification decisions
onitswebsite. We are not providing for thisin the legislation but we
consider the Ministry for the Environment should publish best-
practice guidance on how local authorities can make such informa-
tion available on websites.
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Decision-making on matters of national significance
Factors to determine when the Minister should intervene

We recommend inserting new section 141(3) in clause 55 to require
the Minister to have regard to certain factors when deciding whether
to intervenein local decision-making. Many submitters perceive the
bill as providing a “fast-track” option for unpopular proposals, and
are concerned that they will lead to areduction in local authority and
public participation. We are concerned about the lack of guidance or
criteria, and consider a transparent process essential to ensure that
the powers are used appropriately. We recommend that the follow-
ing should be considered: whether the matter involves a proposal of
national significance, whether local decision-making would ensure
that anationally significant proposal was adequately considered, and
whether the relevant consent authority considers that the new
processes are appropriate. We consider that this guidance provides
for a more transparent process and ensures that the views of loca
authorities are taken into consideration.

Board of inquiry process

We recommend inserting new section 146(2B) in clause 56 to
require a current, former or retired Environment Judge to chair the
board of inquiry. We consider that if aproposal is called in because
of its national significance, the judicia skills and expertise of an
Environment Judge are required to ensure the matter is given the
most comprehensive consideration possible. This is particularly
important given the removal of any right to appeal a decision of the
board to the Environment Court.

We recommend inserting new clause 56A to give the board power to
permit cross-examination and to require the board to keep a full
record of the hearing. Some submitters were concerned about the
removal of the full right to appeal a decision of the board to the
Environment Court. We consider limiting this appeal right is justi-
fied only if the board of inquiry’s powers and expertise allow evi-
dence to be thoroughly tested in a manner similar to that of the
Environment Court.

Given the thorough assessment the board will be required to under-
take, we consider it must be given the power to permit cross-
examination and note that the Principal Environment Judge con-
sidered this necessary. Further, we consider that a full record of the
hearing must be kept because of the removal of theright of appeal to
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the Environment Court. We consider these amendments necessary to
ensure that testing of evidence is as robust and comprehensive as
possible.

Referral to Environment Court

We recommend inserting new section 141A in clause 55(1B) to give
the Minister another option where an application has been called in.
The options areto refer aproposal of nationa significanceto aboard
of inquiry for determination or directly to the Environment Court.
We consider that some proposals clearly require the expert consi-
deration afforded by the Environment Court and that the Minister
should have the option of referring them directly to the Court. Such
proposals must meet the tests for call-in in new section 141 of the
Act. We acknowledge that this amendment impacts on the workload
of the Environment Court, and consider that direct referral should
occur only after consultation between the Minister and the Court.
The Principal Environment Judge told us that such consultation
would happen in practice, and he did not consider it necessary to
require it in legislation.

Consultation and joint management
Records of iwi and hapu

We recommend amendments to clause 13 to ensure that both iwi
and, if appropriate, hapu are included on alocal authority’s records.
We are concerned that clause 13 as introduced, excludes hapu by
requiring records only of iwi authorities to be kept. Although most
local authorities support an iwi register, some submitters identified
possible inaccuracies of specificity in accordance with their role as
kaitiaki (guardians) by those deemed appropriately responsible for
environmental mattersrelating to natural and physical resources. We
consider including references to iwi and hapu is appropriate recog-
nition of the current engagement of hapu with local authorities and
regional councils in the process of joint resource management.

We also consider this amendment provides for circumstances where
hapu do not consider themselves, or do not wish to be, represented
by an iwi authority.

We recommend deleting theword “rohe” and replacing it with ** any
area of the region or district over which one or more iwi or, if
appropriate, hapu exercise kaitiakitanga” . We are concerned that the
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requirement to keep records of rohe implies exclusive boundaries,
and does not allow for areas of shared interest. Further, rohe is not
defined in the Resource Management Act and we do not wish to
introduce new terminology. We consider our amendment removes
the concept of defined boundaries, and allows for overlapping areas
of shared interest.

We also recommend amending clause 13 to allow for a reciprocal
exchange of information between local authorities and the Crown
regarding inclusion on the list. We consider that because the Crown
is the Treaty partner it has a duty to provide information and gui-
dance when it requires local authorities to implement this partner-
ship on its behalf. However, many submitters are concerned that the
Crown does not have the local knowledge to determine who ought to
be on the list, and are uncertain as to how inclusive the list will be.
We recognise that many local authorities have good relationships
with local iwi and hapu and may have additional information that
should be added to the list by providing this information to the
Crown.

Thelist will not determine any disputes between iwi or hapu if more
than one asserts exclusive rights to overlapping areas. The hill
allows those disputes to be resolved through existing mechanisms
under Te Ture Whenua Maori Act 1993, but does not impose any
obligation or cost on the local authority to do so.

No duty to consult

The intent of the bill isto improve consultation with iwi and hapuin
the development of plans, but to clarify that consultation is not
required in the case of applications for resource consents. We rec-
ommend deleting new section 36A(1)(b) from clause 15 to clarify
that an applicant for a resource consent and the local authority have
no duty to consult anyone about the application. We consider that
new section 36A(1)(b) creates unnecessary confusion by requiring a
new duty to consult for a limited time before the intent of the
provision (to clarify that no consultation is required) takes effect.
We consider this creates more uncertainty about when this new duty
might apply, and so recommend the provision be deleted. We
recognise that often consultation will be good practice and will
facilitate the progress of an application but thisis at the discretion of
the applicant.
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Joint management agreements

We recommend amending the definition of “joint management
agreement” in clause 5 to allow a group representative of iwi or, if
appropriate, hapu to be a party in the agreement. We aso recom-
mend deleting *“iwi authority” from the definition of *“ public autho-
rity” in clause 5. We are concerned that groups representative of iwi
or hapu are excluded from joint management agreements by the
reference to iwi authority in the definition of “ public authority” . We
consider our amendments allow for the participation of groups who
are not represented by an iwi authority.

We recommend changes to new section 36C(2) to remove the power
of a council to exercise the power delegated under a joint manage-
ment agreement when agreement cannot be reached, unless a deci-
sion is required before agreement can be reached.

We further recommend that new section 36E provide for any party
to terminate the agreement on 20 days notice. We believe these
amendments will give confidence that agreements are entered into in
good faith.

Transfer of discharge permits

We recommend amending clause 51 to further prescribe the frame-
work for the transfer of discharge permits. Notably, we recommend
new section 137(2C)(a) to provide that the transfer of discharge
permits must not increase the total net effect of burdens on the
environment. We consider there are situations where the current
permit holder does not discharge to the limit allowed by the permit.
However, the transfer of al or part of the permit may result in
greater adverse effects to the environment if the new holder (or
holders) does discharge to the allowed limit. We appreciate the need
to providefor greater flexibility in the management of discharges but
consider this amendment necessary to avoid adverse environmental
effects as a result of the transfer of discharge permits.

Amendments to Electricity Act 1992

Clauses 93 and 94 of the bill contain amendments to sections 24 and
31 of the Electricity Act 1992. The amendments extend the rights of
electricity operators with regard to electricity works on roads and
level crossings. The bill extends the coverage of sections 24 and 31
to high-voltage lines and cables. It does not extend rights to above-



Resource Management and Electricity
22 Legislation Amendment Commentary

ground structures such as poles or towers for high-voltage lines,
which arereferred to in clauses 93 and 94 of the bill asintroduced, as
*support structures”.

We had some concerns about the wording of the amendments to the
Electricity Act, and accordingly recommend the insertion of new
clauses 93 and 94 to replace clauses 93 and 94 respectively. We
agree with those submitters who suggested that the words “ support
structures” be amended to clarify that they do not include works
below ground level and works suspended in the air above roads and
level crossings. To avoid doubt, we make legislative provision for
electricity operators to construct and maintain high-voltage works
by agreement with the relevant controlling authority, and the rele-
vant owners. Our proposed amendments to the bill repeal sections
22(4) and 31(6) of the principal Act and insert more explicit wording
in their place, for the avoidance of doubt.

Consequential, minor and technical amendments

We recommend a number of consequential, minor and technical
amendments to clarify and correct issues that arose during the hear-
ings of submissions and our consideration of the bill.

Minority views
National Party and ACT Party

National and ACT view the Resource Management and Electricity
L egidlation Amendment Bill asalost opportunity to make a substan-
tial reform of the Act to improve environmental and economic
outcomes for New Zealand. The bill contains a mix of some useful
reforms but others will only add to the costs, delays and uncertain-
ties of the Act.

The select committee has rightly rejected many of the poorly
thought out proposals in the bill. The most significant policy propo-
sal was removing de novo hearings in the Environment Court. This
would have substantially increased the costs and delays of council
hearings and been counter-productive to the intent of improving the
Act.

National and ACT also support the dropping of new legal phrases
like “urban form” and “rohe”, which would have increased uncer-
tainty within the Act.
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National and ACT are delighted that direct referral to the Environ-
ment Court has been included in the reported-back bill, although are
concerned that rushed last-minute drafting and alack of consultation
on the detail may compromise the implementation of this sound
concept.

National and ACT have consistently argued for direct referral since
1998 and find it ironic that the idea has now been adopted by the
Government in 2005 when it was so firmly rejected in 2000.

National and ACT oppose provisions in the bill that provide for
notification decisions to be appealed to the Environment Court. The
vast bulk of consents are processed on a non-notification basis. This
provision will hugely increase the potential for litigation, delays and
increased costs.

National and ACT believe this bill will significantly add to the
compliance costs to councils and thus ratepayers and applicants.
Many of the prescriptive provisions will add to the bureaucracy that
frustrates councils and resource users.

National and ACT oppose the provisions that substantially increase
the power of regional councils at the expense of district and city
councils. Regional councils are not as politically accountable as
their district or city counterparts to their communities as evidenced
by lower election participation and very low councillor awareness.
These provisions effectively disempower local democracy.

This bill is atinkering when a major overhaul was required. It will
not resolve the substantial concerns over the costs, delays and uncer-
tainty of the Resource Management Act.

Green Party

The Green Party member believes that the few improvements
offered by this bill, such as training and accreditation for council-
lors, review of notification decisions by the Environment Court, and
a higher status for regional policies and plans are overwhelmed by
the damaging effects of the rest of the hill.

The Green Party welcomes the large number of changes recom-
mended by the select committee, including del eting the truncation of
Environment Court processes, some curbing of the new ministerial
powers, reinstating objectives in plans, removing the requirement
for regiona councils to promote infrastructure, providing section
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357 objection rights for people denied a hearing, removing compul-
sion from mediation and pre-hearings on plans, and recognising the
status of hapu as well as iwi in consultations on plans.

However we remain opposed to key provisions of the hill.

National environmental standards have always been intended to be a
minimum standard, providing certainty that a minimum environ-
mental quality would be maintained, with councils able to improve
onthisif local conditions allowed. The provision for them now to be
amaximum unless specifically provided otherwise will reduce envi-
ronmental quality, reduce local decision-making and, taken with the
provisions for ministerial direction, may lead to certain types of
infrastructure projects being declared a permitted use everywhere,
stifling discussion of aternatives.

National policy statements are required in the Act to go through a
robust process of public debate because they were intended to be
durable beyond the life of individual governments, and represent a
degree of public consensus. This independent robust process is now
being replaced by a process carried out by a departmental official
with public submissions but no debate. We predict that such state-
ments will be changed frequently and give no certainty to those
charged with developing and implementing plans.

We are also very concerned about the loss of appeal rights on the
ministerial call in of decisions. Minor projects which are notified go
through two hearings, ensuring they are scrutinised carefully. This
bill provides for the largest projects, of national significance, to be
heard only once.

Public participation is further eroded by allowing councils to strike
out submitters who, in the opinion of the council hearings commit-
tee, have no reasonable or relevant case, or subject to catch-all
provisions, which have no clear meaning. Submitters can also be
denied a hearing if they fail to attend a compulsory pre-hearing
conference without an excuse that the council officer considers
acceptable. Such submitters also lose their rights to appeal the deci-
sion. Most councilswill exercise this power sparingly and with great
care but there is the possibility of councils abusing it.

This bill weakens the protection of the environment, which is the
purpose of the Act. In particular, the ability to transfer discharge
permits to another site in the air or water catchment will lead to
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perverse environmental effects and a tendency to pollute up to the
maximum allowed by a consent.

In our view, the tests for non-notification, first that the effects on the
environment are minor, and only after that, provided that persons
affected have given their consent, are muddled by clause 38 which
may be interpreted as alowing more than minor environmental
effects if a person affected has given consent.

The Green Party has grave concerns about these changes and does
not support the bill.
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Appendix
Committee process

The Resource Management and Electricity Legislation Amendment
Bill was referred to the committee on 14 December 2004. The
closing date for submissions was 16 February 2005, although late
submissions were accepted until 25 February 2005. We received and
considered 322 submissions from interested groups and individuals,
157 of which were heard at meetings in Wellington, Hamilton and
Auckland.

We received advice from the Ministry for the Environment and the
Parliamentary Commissioner for the Environment. Our amendments
were drafted by the Parliamentary Counsel Office.

Committee member ship
Jeanette Fitzsimons (Chairperson)
David Parker (Deputy Chairperson)
Larry Baldock

Dr Ashraf Choudhary

Sandra Goudie

Ann Hartley

Dave Hereora

Nanaia Mahuta

Hon Ken Shirley

Hon Clem Simich

Hon Dr Nick Smith

On 8 June 2005, Jm Peters advised the committee that he would
withdraw from further consideration and deliberation on thisitem of
business.
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The Parliament of New Zealand enacts as follows;

1 Title
This Act isthe Resource Management and Electricity Legisla-
tion Amendment Act 2004.
2 Commencement
(1) section 17(1) comes into force 12 months after the date on
which this Act receives the Royal assent.
Struck out (majority)
1 1
(2)  section 17(2) comes into force 24 months after the date on
which this Act receives the Royal assent.
L ]
New (majority)
| |
(2) Thefollowing provisions come into force 24 months after the

date on which this Act receives the Royal assent:
(&  section 17(2):
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New (majority)

(2A)

(b)  section 18A(2).
Section 46 comes into force 36 months after the date on which
this Act receives the Royal assent.

Struck out (majority)

©)

1
Section 82 comes into force on a date to be appointed by the

Governor-General by Order in Council.
]

New (majority)

©)

|
The following provisions come into force on a date to be
appointed by the Governor-General by Order in Council:
(8  section 75A:
(b)  section 82(2) to (4):
(c)  sections 83A and 83B.
|

4)

The rest of this Act comes into force on the day after the date
on which it receives the Royal assent.

Part 1

Amendments to Resour ce Management Act 1991

3

Resource Management Act 1991 called principal Act in
this Part

In this Part and [fhe Schedule[ T Schedule 1[;Ithe Resource
Management Act 1991* is called *“the principal Act”.

11991 No 69

Purpose

The purpose of this Part is to amend the Resource Manage-

ment Act 1991—

(@ to improve the operation of the Act, in particular in
relation to—

(i) the [expression of the national interest[]
[dchievement of nationally consistent standards[]
through national environmental standards [@nd
national policy statementsC:land o
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(i) the making of decisions by consent authorities
and the Environment Court; and

(iii) the power of the Minister for the Environment to
call in applications for resource consents; and

(iv) the development of policy statements and plans
by local authorities; and

(v) consultation with iwi and resource planning by
iwi; and

(vi) the alocation of natural resources; and

(b) to make related and other amendments of a minor or
technical nature.

Subpart 1—Amendments to principal Act

5 I nterpretation
Section 2(1) of the principal Act is amended by inserting, in
their appropriate alphabetical order, the following definitions:
“accr edited means to hold a qualification approved and noti-
fied under section 39A

Struck out (majority)
I 1

“contaminated land means land to which both the following

apply:

“(@) ahazardous substance has been discharged into or onto
it; and

“(b) because of thedischarge, it poses, or islikely to pose, an
immediate or long-term risk to human health or the
environment, as determined by an assessment by the

relevant regional council
| ]

New (majority)

“contaminated land means land of 1 of the following kinds:

“(a) if thereisan applicable national environmental standard
on contaminants in soil, the land is more contaminated
than the standard allows; or

“(b) if there is no applicable nationa environmental stan-
dard on contaminants in soil, both the following apply:
“(i) theland hasahazardous substancein or onit; and

|
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New (majority)

|
“(i1) the presence of the substance has significant
adverse effects on the environment or is reason-
ably likely to have significant adverse effects on
the environment
|

“existing use certificate means a certificate issued under
section 139A

Struck out (majority)

“infrastructure—

“(a)
“(b)

means organisational and physical structures; and

includes buildings, power supplies, roads, and transport
]

New (majority)

“infrastructure, in section 30, means—

“(a
“(b)

“(0)

“(d)

“(e)

“(f)
“(9)

pipelines that distribute or transmit natural or manufac-

tured gas, petroleum, or geothermal energy:

a network for the purpose of telecommunication as

defined in section 5 of the Telecommunications Act

2001:

a network for the purpose of radiocommunication as

defined in section 2(1) of the Radiocommunications Act

1989:

lines used or intended to be used to convey electricity,

and the support structures for the lines, excluding lines

and structures if a person—

“(i) usesthem or intends to use them in or in connec-
tion with the generation of electricity; and

“(ii) generatestheelectricity only for the person’suse;
and

“(iii) does not generate the electricity for supply to any
other person:

a water supply distribution system, including a system

for irrigation:

a drainage or sewerage system:

aroad or railway line:
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New (majority)

“(h)
“(0)
“0)
“(K)

“()

|
facilities for the loading or unloading of cargo or pas-
sengers carried by road or rail:
an airport as defined in section 2 of the Airport Authori-
ties Act 1966:
an approach control service as defined in section 2 of
the Civil Aviation Act 1990:
facilities for the loading or unloading of cargo or pas-
sengers carried by sea, including aport related commer-
cial undertaking as defined in section 2(1) of the Port
Companies Act 1988:
anything described as a network utility operation in
regulations made for the purposes of the definition of
network utility operator in section 166

Struck out (majority)

“joint management agr eement means an agreement that—

“(a)

“(b)

“(0)
“(d)
“(e)
“(f)
“(9)
“(h)

is made between alocal authority and 1 or more public
authorities, as defined in paragraph (b) of the definition of
public authority; and

provides for the authorities to jointly perform or exer-
cise any of the local authority’s functions, powers, or
duties under this Act relating to a natural or physical
resource; and

specifies the functions, powers, or duties; and
specifies the natural or physical resource; and
specifies whether the natural or physical resourceisin
the whol e of theregion or district or part of the region or
district; and

may require the authorities to perform or exercise a
specified function, power, or duty together; and

if paragraph (f) applies, specifies how the authorities are
to make decisions; and

may specify any other terms or conditions relevant to
the performance or exercise of the functions, powers, or
duties, including but not limited to terms or conditions
for liability and funding
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New (majority)

“joint management agr eement means an agreement that—

“(a)

“(b)

“(0)
“(d)
“(e)

“(f)

“(9)
“(h)

is made by alocal authority with 1 or more—
“(i) public authorities, as defined in paragraph (b) of the
definition of public authority:
“(ii) iwi authorities or other groups that represent iwi
or, if appropriate, hapu; and
provides for the parties to the joint management agree-
ment jointly to perform or exercise any of the local
authority’s functions, powers, or duties under this Act
relating to a natural or physical resource; and
specifies the functions, powers, or duties; and
specifies the natural or physical resource; and
specifies whether the natural or physical resource isin
thewhol e of theregion or district or part of theregion or
district; and
may require the parties to the joint management agree-
ment to perform or exercise a specified function, power,
or duty together; and
if paragraph (f) applies, specifies how the parties to the
joint management agreement are to make decisions; and
may specify any other terms or conditions relevant to
the performance or exercise of the functions, powers, or
duties, including but not limited to terms or conditions
for liability and funding

“national environmental standard means a standard pre-
scribed by regulations made under section 43

“public authority,—

“(a)
“(b)

in section 33, has the meaning given to it by section
33(2); and

in section 368 and the definition of joint management
agreement, means—

“(i) aloca authority; and

Struck out (majority)

“(i) aniwi authority; and

“(iii) astatutory body; and
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“(iv) the Crown”.

Struck out (majority)

“urban form—

“(a means the relationshipsin an urban area between some
or al of the area sfunctional characteristics, infrastruc-
tures, landscapes, and structures; and

“(b) includes the relationships in an urban area between
some or all of the area’ skinds of functional characteris-
tics, infrastructures, landscapes, and structures”.

New (majority)
[ |
5A  Functions of Minister for the Environment
(1) Section 24(b) of the principal Act isamended by omitting the
words “regulations under section 43”, and substituting the
words “ national environmental standards”.

(2) Section 24 of the principal Act is amended by repealing para-
graph (c), and substituting the following paragraph:
“(c) the call-in of applications under section 141A:".

Struck out (majority)
I 1

6 New sections 24A and 24B inserted
The principal Act is amended by inserting, after section 24,
the following sections:

“24A Power of Minister for the Environment to require
information from local authority

“(1) The Minister may require a local authority to supply the
Minister with information held by it relating to any of its
functions under this Act.

“(2) The Minister must require the information in a notice that—
“(@ isinwriting; and
“(b) isdated.

“(3) Theloca authority—
“(@ must supply the Minister with the information within 20

working days of the date of the notice; and
| ]

10
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Struck out (majority)

“(b) must not charge the Minister for the supply.

“24B Power of Minister for the Environment to direct action

“(1)
“(2

‘(3

“(4)

by local authority
The Minister may direct a local authority to take an action
relating to any of its functions under this Act.

The Minister must give the direction in a notice that—

“(@ isinwriting; and

“(b) specifies the period within which the local authority
must take the action.

If the local authority fails to take the action within the speci-
fied period, the Minister may appoint 1 or more persons to
take the action in place of the local authority.

The following provisions apply to an appointment under this

section:

“(@ the Minister may appoint any person, including an
employee under the State Sector Act 1988; and

“(b) theMinister may make the appointment on any terms or
conditions that the Minister thinks fit; and

“(c) section 25(3) and (4) applies to the appointment.”

New (majority)

|
New section 24A inserted
The principal Act is amended by inserting, after section 24,
the following section:

“24A Power of Minister for the Environment to investigate

and make recommendations

The Minister for the Environment may—

“(@) investigate the exercise or performance by a local
authority of any of itsfunctions, powers, or duties under
this Act; and

“(b) make recommendations to the local authority on its
exercise or performance of those functions, powers, or
duties, and

11
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New (majority)

|

“(c) take action under section 25 or section 25A if the local
authority’ sfailure to act on arecommendation givesthe
Minister grounds to take action under 1 or both of those
sections.”

New section 25A inserted
The principal Act is amended by inserting, after section 25,
the following section:

Struck out (majority)

“25A Minister may direct preparation or change of plan

‘(D)

“(2)

If the Minister wants a regional council to address in its
regiona plan aresource management issue relating to a func-
tion in section 30, the Minister—

“(@ may direct the council—
“(i) to prepare a regiona plan that addresses the
issue; or
“(ii) to change its regional plan to address the issue;
and
“(b) may direct that the plan or the change isto deal with the
whole or a specified part of the council’s region; and
“(c) must, in giving a direction, specify a reasonable period
within which the plan must be prepared or the change
made.

If the Minister wants a territorial authority to address in its
district plan a resource management issue relating to a func-
tion in section 31, the Minister—
“(@ may direct the authority to change its district plan to
address the issue; and
“(b) must, in giving a direction, specify a reasonable period
within which the change must be made.”
]

12
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New (majority)

“25A Minister may direct preparation of plan, change, or

‘(D)

“(2

7A

H27

“(D)

“(2

variation
The Minister for the Environment—
“(a) may direct aregiona council—

“(i) to prepare a regiona plan that addresses a
resource management issue relating to a function
in section 30; or

“(ii) to prepare a change to its regional plan that
addresses the issue; or

“(iii) to prepare a variation to its proposed regiona
plan that addresses the issue; and

“(b) may direct the council, in preparing the plan, change, or
variation, to deal with the whole or a specified part of
the council’s region; and

“(c) must, in giving a direction, specify a reasonable period
within which the plan, change, or variation must be
notified.

The Minister—
“(@ may direct aterritorial authority—

“(i) to prepare a change to its district plan that
addresses a resource management issue relating
to a function in section 31; or

“(il) to prepare avariation to its proposed district plan
that addresses the issue; and

“(b) must, in giving a direction, specify a reasonable period
within which the change or variation must be notified.”

New section 27 substituted
The principal Act is amended by repealing section 27, and
substituting the following section:

Minister may require local authoritiesto supply
information

The Minister for the Environment may require the bodies
described in subsection (2) to supply the information described
in subsection (3).

The bodies are—
“(@ aloca authority; and

13
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New (majority)

‘(3

|

“(b) a network utility operator approved as a requiring
authority; and

“(c) a body corporate approved as a heritage protection
authority.

The information is information that the Minister may reason-

ably require about the body’ s exercise or performance of any
of its functions, powers, or duties under this Act.

“(4) The Minister must require the information in a notice that—
“(@ isinwriting; and
“(b) isdated.
“(5) The body—
“(@ must supply the Minister with the information within—
“(i) 20 working days of the date of the notice; or
“(i1) alonger time set by the Minister; and
“(b) must not charge the Minister for the supply.”
Struck out (majority)
| 1
8 Delegation of functions by Ministers

Section 29(1)(c) of the principal Act is amended by omitting

the words *“ and decisions on such projects under section 149" .
]

New (majority)

8 Delegation of functions by Ministers
Section 29(1) of the principal Act is amended by repealing
paragraph (c), and substituting the following paragraph:
“(c) the call-in of applications under section 141A:".

9 Functions of regional councils under this Act

(1) Section 30(1) of the principal Act is amended by inserting,

14

after paragraph (c), the following paragraph:
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Struck out (majority)

“(ca) thelocation, monitoring, investigation, and remediation
of contaminated land:”.
]

New (majority)

“(ca) theinvestigation of land for the purposes of identifying
and monitoring contaminated land:”.
|

Struck out (majority)

)

1
Section 30(1) of the principal Act is amended by inserting,
after paragraph (f), the following paragraph:
“(fa) thealocation of anatural resource referred toin section

14 or section 15 among categories of activities.”.
]

New (majority)

@

|
Section 30(1) of the principal Act is amended by inserting,
after paragraph (f), the following paragraphs:
“(fa) the establishment of methods to allocate any of the
following:
“(i) thetaking or use of water (other than open coastal
water):
“(ii) the taking or use of heat or energy from water:
“(iii) the taking or use of heat or energy from open
coastal water:
“(iv) the taking or use of heat or energy from the
material surrounding geothermal water:
“(v) the capacity of air or water to assimilate a dis-
charge of a contaminant:
“(fb) the establishment of a method to allocate space in a
coastal marine area under Part 7A:”.
|

©)

Section 30(1) of the principal Act is amended by inserting,
after paragraph (ga), the following [daragraphs(]
[daragraph[Z]

15
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Struck out (majority)

“(gb) the promotion of sustainable urban form:

“(gc) the promotion of the timely and effective provision of
infrastructure:

“(gd) the promoation of the integration of infrastructure with

land use policies.”.
]

New (majority)

4
“(4)

“(9)

9A

“(gb) the strategic management of the integration of infra-
structure with land use policies:.”.

Section 30 of the principal Act is amended by adding the

following subsections:

If aregiona council alocates a natural resource under sub-

section (1)(fa), it must,—

“(a) subject to Part 2, may allocate the resources among
competing activities; and

“(b) allocate water, or heat or energy from water, without
affecting section 14(3)(b) to (e).

If aregiona council alocates a natural resource under sub-

section (1)(fa), it—

“(a) may alocate the resource in any way it thinks fit, with-
out regard to existing consents; and

“(b) may not affect existing consents during their term other
than through areview of their conditions under sections
128 to 133; and

“(c) may alocate the resource in such a way as to affect a
new consent that replaces an existing consent, even
though the existing consent holder would otherwise
have been entitled to priority under sections 124 to 124B.”

Functions of territorial authorities under this Act
Section 31(1)(b) of the principal Act isamended by inserting,
after subparagraph (ii), the following subparagraph:
“(iia) the prevention or mitigation of any adverse
effects of the development, subdivision, or use of
contaminated land:”.

16
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Struck out (majority)

10

D

@

©)

(4)

1

Consideration of alternatives, benefits, and costs

Section 32(1) of the principal Act is amended by inserting,

after paragraph (@), the following paragraph:

“(aa) a local authority, for a rule in a plan prohibiting or
further restricting an activity to which regulations made
under section 43 apply; or”.

Section 32(3)(a) of the principal Act isamended by inserting,

after the word “objective’, the words “(if any), policy, or

rule”.

Section 32(3)(b) of the principal Act is amended by omitting
the word *“ objectives.”, and substituting the words * purpose
of this Act; and”.

Section 32(3) of the principal Act is amended by adding the
following paragraph:
“(c) whether, in relation to a rule referred to in subsection

(1)(aa), it is necessary in the circumstances of the region

or district to prohibit or further restrict the activity.”
]

New (majority)

I
10

)

@

|
Consideration of alternatives, benefits, and costs
Section 32(1)(a) of the principal Act is amended by omitting
the words “ regul ations made under section 43", and substitut-
ing the words " a national environmental standard”.

Section 32 of the principal Act is amended by inserting, after
subsection (3), the following subsection:

“(3A) Anevaluation of arulein aplan prohibiting or restricting an

©)

activity to which a national environmental standard applies
must examine whether the prohibition or restriction of the
activity is justified in the circumstances of the region or
district.”

Section 32(4) of the principal Act isamended by omitting the
words “this examination”, and substituting the words “the
examinations referred to in subsections (3) and (3a)”.

17
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11

12

Delegation of powers and functions to employees and
other persons

Section 34A of the principal Act is amended by repealing
subsection (3).

Duty to gather information, monitor, and keep records

Section 35(5) of the principal Act is amended by inserting,

after paragraph (@), the following paragraph:

“(aa) copies of all material incorporated by reference in any
plan or proposed plan [under Part 3 of Schedule 1[]
and”.

Struck out (majority)

13

1
New section 35A inserted

The principal Act is amended by inserting, after section 35,
the following section:

“35A Duty to keep records about iwi authorities

“(1)

“(2)
“(3)

A local authority must keep, for each iwi authority in the
region or district, a record of—

“(a) its contact details; and

“(b) the planning documents that it recognises; and

“(c) itsrohe.

The Crown must advise each local authority of the rohe of
each iwi authority in the region or district.

If the Crown'’s advice conflicts with a provision of any other
enactment, advice given under any other enactment, or a
determination made under any other enactment, the conflict is
resolved as follows:

“(a) the provision of the other enactment prevails; or

“(b) the advice given under the other enactment prevails; or
“(c) the determination made under the other enactment

prevails.”
]

New (majority)

13

|
New section 35A inserted

The principal Act is amended by inserting, after section 35,
the following section:

18
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New (majority)

“35A Duty to keep records about iwi and hapu

‘(D)

“(2)

‘(3

For the purposes of this Act, alocal authority must keep and
maintain, for each iwi or, if appropriate, hapu withinitsregion
or district, a record of—

“(a@) the contact details of each iwi authority or other group
that represents an iwi or, if appropriate, a hapu within
the region or district; and

“(b) the planning documents that are recognised by each iwi
authority and, if appropriate, those recognised by hapu
that are, in each case, lodged with the local authority;
and

“(c) any areaof the region or district over which 1 or more
iwi or, if appropriate, hapu exercise kaitiakitanga.

For the purposes of subsection (1)(a) and (c),—

“(@ the Crown must provide to each local authority infor-
mation on—

“(i) theiwi authorities or other groups that represent
iwi or, if appropriate, hapu within the region or
district of that local authority; and

“(ii) theareasover which 1 or moreiwi or, if appropri-
ate, hapu exercise kaitiakitianga in the region or
district of that local authority; and

“(iii) the matters provided for in subparagraphs (i) or (ii)
that the local authority has advised to the Crown,
unlessthe Maori Land Court directs otherwise by
order under section 30 of Te Ture Whenua Maori
Act 1993; and

“(b) the local authority must include in its records al the
information provided to it by the Crown under paragraph
(a).

If information recorded under subsection (1) conflicts with a

provision of another enactment, advice given under the other

enactment, or a determination made under the other enact-
ment, as the case may be—

“(a) the provision of the other enactment prevails; or

“(b) the advice given under the other enactment prevails; or

“(c) the determination made under the other enactment
prevails.”

19
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14  Administrative charges

(1) Section 36(1)(b) of the principal Act isamended by inserting,
after the word “compliance”, the words “and existing use
certificates”.

(2) Section 36(1) of the principal Act is amended by inserting,
after paragraph [(t) C1(ta) [Ithe following paragraph:

“(cb) charges payable by holders of resource consents, for the
carrying out by the local authority of its functions in
relation to reviewing consent conditions, if—

“(i) the review is carried out at the request of the
consent holder; or

“(ii) thereview is carried out under section 128(1)(a)
[and the charge is payable as a consent condi-
tion5lor

“(iii) the review is carried out under section
128(1)(c):".

15 New headings and sections 36A to 36E inserted
The principal Act is amended by inserting, after section 36,
the following headings and sections:

“Duties of local authorities and applicants

“36A No duty under this Act to consult about resource
consent applications and notices of requirement
“(1) Thefollowing apply to an applicant for aresource consent and
the local authority:
“(@) neither has a duty under this Act to consult any person
about the applicationJexcept as described in paragraph
(b)land

Struck out (majority)
I 1

“(b) each has aduty under this Act to consult an iwi autho-
rity or atribal runanga about the application if—
“(i) thereis no operative plan; or
“(i1) thereisan operativeplan or apart of it or arulein
it that relates to the application and was not the
subject of consultation between the local autho-
rity and the iwi authority or tribal runanga under

clauses 3 to 3B of the First Schedule; and
L [ |

20
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Struck out (majority)
I 1

“(c) neither has a duty under this Act to consult an iwi
authority or a tribal runanga about the application,
except as described in paragraph (b); and

L ]

“(d) each must comply with a duty under any other enact-
ment to consult any person about the application; and

“(e) each may consult any person about the application.

“(2) This section applies to a notice of requirement issued under
any of sections 168, 168A, 189, and 189A by a requiring
authority or a heritage protection authority, as if—

“(a) the notice were an application for a resource consent;
and
“(b) the authority were an applicant.

“Powers and duties of local authorities and other
public authorities

“36B Power to make joint management agr eement

“(1) A loca authority that wants to make a joint management
agreement must—
“(@ notify the Minister that it wants to do so; and

Struck out (majority)
I 1

“(b) stisfy itself—

“(i) that each public authority represents the relevant
community of interest; and

“(ii) that each public authority has the technical or
special capability or expertise to perform or exer-
cise the function, power, or duty jointly with the
local authority; and

“(iii) that ajoint management agreement is an efficient
method of performing or exercising the function,

power, or duty; and
L ]

New (majority)

“(b) satisfy itself—

21
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New (majority)

|
“(i) that each public authority, iwi authority, or other
group that represents iwi or, if appropriate, hapu
that is a paty to the joint management
agreement—
“(A) represents the relevant community of
interest; and
“(B) has the technical or special capability or
expertise to perform or exercise the func-
tion, power, or duty jointly with the local
authority; and
“(il) that ajoint management agreement is an efficient
method of performing or exercising the function,
power, or duty; and

Struck out (majority)
I 1

“(c) use the special consultative procedure in section 83 of

the Local Government Act 2002.
L [

New (majority)

|
“(c) includein the joint management agreement details of—
“(i) theresourcesthat will be required for the admin-
istration of the agreement; and
“(il) how the administrative costs of the joint manage-
ment agreement will be met.
| |

“(2) A local authority that complies with subsection (1) may make a
joint management agreement.

“36C Local authority may act by itself under joint
management agr eement

“(1) This section applies when a joint management agreement
requires the [duthorities[_I[garties to it[C_to perform or exer-
cise a specified function, power, or duty together.
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Struck out (majority)
I 1

“(2) The local authority may perform or exercise the function,
power, or duty by itself if—

“(a) adecisionisrequired before the authorities can perform
or exercise the function, power, or duty and the joint
management agreement does not provide a method for
making a decision of that kind; or

“(b) adecision cannot be made jointly for any other reason.
L ]

New (majority)
| |
“(2) The local authority may perform or exercise the function,
power, or duty by itself if a decision is required before the
parties to the joint management agreement can perform or
exercise the function, power, or duty and the joint manage-
ment agreement does not provide a method for making a
decision of that kind.

“36D Effect of joint management agreement
A decision made under a joint management agreement has
effect as a decision of the local authority.

“36E Termination of joint management agreement
Any [duthority[1[party to a joint management agreement[_]
may terminate [d joint management[ I that[ lagreement by
giving the other [Authorities[JPartiesT 120 working days
notice.”

New (majority)

15A Personsto have powers of consent authority for
purposes of sections 37 and 37A
Section 37B of the principal Act is amended by repealing

paragraph (a).

15B Hearingsto be public and without unnecessary for mality
Section 39(1) of the principal Act is amended by inserting,
after the expression “34,”, the expression “ 34A,”.

|
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16  New section 39A inserted
The principal Act is amended by inserting, after section 39,
the following section:

“39A Accreditation
The Minister must—
“(a) approve a qualification or qualifications establishing a
person’s accreditation; and
“(b) notify each qualification in the Gazette.”

17  New section 39B inserted
(1) The principal Act is amended by inserting, after section 39A,
the following section:

“39B Persons who may be given hearing authority
“(1) Thissection applieswhen alocal authority wantsto apply any
of sections 33, 34, and section 34A to give authority to 1
person or a group of persons to conduct a hearing on—
“(a) an application for a resource consent notified under
section 93; or
“(b) a notice of requirement given under section 168 or
section 189; or
“(c) arequest under clause 21(1) of [ihe First Schedulel["]
[Schedule 1[for a change to be made to a plan.

“(2) If the local authority wants to give authority to 1 person, it
may do so only if the person is accredited.

“(3) If the local authority wants to give authority to a group of
persons that has a chairperson, it may do so only if the
chairperson is accredited.”

(2) section 39B of the principal Act is amended by adding the
following subsection:

“(4) If the local authority wants to give authority to a group of
persons, whether or not the group has a chairperson, it may do
so only if over half of all the persons are accredited.”

New (majority)
| |
17A New section 39C inserted
The principal Act is amended by inserting, after section 398,
the following section:
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New (majority)

“39C Effect of lack of accreditation

‘(D)

“(2)

This section applies when a local authority purports to give
authority under section 39B to a person or group of persons, but
does not in fact give it because the person, chairperson of the
group, or members of the group are not accredited as required
by the section.

No decision made by the person or group of personsisinvalid
solely because the person, chairperson of the group, or mem-
bers of the group were not accredited as required by section
39B.”

Struck out (majority)

18
@

“(3

1
Provisions relating to hearings
Section 41 of the principal Act is amended by adding the
following subsection:

At every hearing conducted in relation to a matter described in
section 39(1), the authority or person may, as required by the
scale and significance of the hearing,—
“(a) direct the applicant to provide briefs of evidence before
a hearing to the authority or person given authority; or
“(b) direct a person making a submission using expert evi-
denceto provide abrief of the evidence before ahearing
to the authority or person given authority; or
“(c) direct the order in which—
“(i) hearings must be held; or
“(ii) reports must be provided; or
“(d) direct that evidence be—
“(i) recorded; or
“(ii) taken as read; or
“(iii) limited to matters in dispute; or
“(iv) sought during the hearing; or
“(e) direct that a submission—
“(i) be presented within a time limit; or
“(ii) not be presented if its subject-matter isirrelevant
or not in dispute; or
“(f) direct that a submission be struck out on the grounds
that—
]
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Struck out (majority)

1
“(i) the submission is vexatious or frivolous or dis-
closes no reasonabl e or relevant case in respect of

the proceedings; or
“(ii) it would otherwise be an abuse of the hearing
process to allow the submission to be taken

further.”
[ |

New (majority)

18

18A
@

|
Provisions relating to hearings
Section 41(1) of the principal Act is amended by inserting,
after the expression *“34,”, the expression “ 34A,”.

New sections 41A to 41C inserted
The principal Act is amended by inserting, after section 41,
the following sections:

“41A Control of hearings

An authority conducting a hearing on a matter described in
section 39(1) may exercise a power under section 41B or section
41c, after considering whether the scale and significance of the
hearing makes the exercise of the power appropriate.

“41B Directions to provide evidence within time limits

‘(1)
“(2
“(3)

“(4)
“(9)

The authority may direct the applicant to provide briefs of
evidence to the authority before the hearing.

The applicant must provide the briefs of evidence at least 10
working days before the hearing.

The authority may direct a person who has made a submission
and who isintending to call expert evidence to provide briefs
of the evidence to the authority before the hearing.

The person must provide the briefs of evidence at least 5
working days before the hearing.

If the authority has exercised a power under this section,
section 101(2) does not apply. Instead, the authority must hold
the hearing within 40 working days of the closing date for
submissions.
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New (majority)

“41C Directions and requests before or at hearings

‘(D)

“(2
“(3)
“(4)

)
“(9)

“(6)

Before or at the hearing, the authority may—

“(a) direct the order of business at the hearing, including the
order in which evidence and submissions are presented;
or

“(b) direct that evidence and submissions be—

“(i) recorded; or
“(i1) taken as read; or
“(iii) limited to matters in dispute; or

“(c) direct the applicant, when presenting evidence or a sub-
mission, to present it within a time limit; and

“(d) direct a person who has made a submission, when
presenting evidence or asubmission, to present it within
atime limit.

Before or at the hearing, the authority may request a person
who has made a submission to provide further information.

At the hearing, the authority may request the applicant to
provide further information.

At the hearing, the authority may direct a person presenting a

submission not to present—

“(@) the whole submission, if all of it isirrelevant or not in
dispute; or

“(b) any part of it that isirrelevant or not in dispute.”

Section 41C of the principal Act is amended by adding the

following subsections:

Before or at the hearing, the authority may direct that the

whole, or apart, of asubmission be struck out if the authority

considers—

“(a) that the whole submission, or the part, is frivolous or
vexatious; or

“(b) that the whole submission, or the part, discloses no
reasonable or relevant case; or

“(c) that it would otherwise be an abuse of the hearing
processto allow the whole submission, or the part, to be
taken further.

If the authority gives a direction under subsection (5), it must
record its reasons for the direction.
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New (majority)
| |
“(7) A person whose submission, or part of whose submission, is
struck out has a right of objection under section 357.”

18B New sections 42A and 42B substituted
The principal Act is amended by repealing section 42A, and
substituting the following sections:

“42A Reportsto local authority
“(1) A local authority may commission a report on a matter
described in section 39(1) from any of the following persons:
“(@ an officer of a loca authority as defined in section
42(6); or
“(b) aconsultant; or
“(c) any other person employed for the purpose.

“(2) A loca authority may commission a report—
“(@) before a hearing, if—

“(i) theauthority commissions areport on any matter
described in section 39(1) from an officer of a
local authority as defined in section 42(6); or

“(i1) the authority commissions a report on a matter
described in section 39(1)(a) or (g) from a con-
sultant or any other person employed for the pur-
pose; and

“(b) at ahearing, if the authority commissions a report on
any matter described in section 39(1) from—

“(i) anofficer of alocal authority asdefined in section
42(6); or

“(i1) aconsultant or any other person employed for the
purpose.

“(3) A loca authority may consider, at a hearing, a report that it
commissioned before the hearing or at the hearing.

“(4) A local authority must send a copy of areport provided before
a hearing to—
“(@) the applicant under section 39(1); and
“(b) every person who both—
“(i) made a submission; and
“(ii) stated awish to be heard at the hearing.
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New (majority)

“(5) Thelocal authority must send the copy of the report so that the

applicant or person receives it—

“(@ at least 15 working days before the hearing, if the
authority has exercised a power under section 41B; or

“(b) at least 5 working days before the hearing, in any other
case.

“(6) Thelocal authority may waive compliance with subsection (5) if

a person who should have been sent a copy of a report does
not receive one, if it is satisfied that there is no material
prejudice to the person.

“42B Reports from consultants or persons employed for

purpose

“(1) A local authority may commission areport at a hearing on a

matter described in section 39(1)(b) to (f) from a consultant or

any other person employed for the purpose, if—

“(a) it gives to the applicant under section 39(1)(b) to (f)
written notification of—
“(i) itswishto commission the report; and
“(ii) itsreasons for wishing to commission the report;

and

“(b) the applicant does not refuse, under subsection (2), t0
agree to the commissioning of the report; and

“(c) the authority’s opinion is that the activity to which the
application or requirement relates may have a signifi-
cant adverse effect on the environment.

“(2) An applicant who receives notification under subsection (1)(a)

must—

“(a) tell thelocal authority in awritten notice whether or not
the applicant agrees to the commissioning of the report;
and

“(b) send the notice so that the authority receives it within
15 working days of the date of the notification.

“(3) A loca authority may decline an application or requirement

described in section 39(1)(b) to (f) if—
“(@ 1 of thefollowing applies:
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New (majority)

|
“(i) the authority receives a written notice under sub-
section (2)(a) refusing the applicant’ s agreement to
the commissioning of the report; or
“(i1) the authority does not receive a written notice
under subsection (2)(a); Or
“(iii) the authority receives a written notice after the
end of the 15-working day period referred to in
subsection (2)(b); and
“(b) the authority considers that it has insufficient informa-
tion to enable it to grant the application or
requirement.”

19

20

Regulations prescribing national environmental
standards

Section 43(1)(a) of the principal Act isamended by inserting,
after the expression “section 9,”, the expression *section
11,

Additional powersto implement national environmental
standards

New (majority)

(1AA) Section 43A(2) of the principal Act is amended by omitting

the words “ Regulations made under section 43", and substi-
tuting the words “ National environmental standards”.
|

(1) Section 43A(1) of the principal Act is amended by repealing
paragraph (b), and substituting the following paragraph:
“(b) alow an activity:”.
New (majority)
| |
(1A) Section 43A(1)(c) and (d) of the principal Act is amended by

omitting the words “the regulations” in both places where
they appear, and substituting in each place the words “a
national environmental standard”.
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|
(1B)

(1C)

(1D)

|

Section 43A(1)(e) of the principa Act is amended by

omitting—

(@ thewords“theregulations’, and substituting the words
“anational environmental standard”; and

(b) theword “regulation” in both places where it appears,
and substituting in each place the word * standard”.

Section 43A(1)(f) of the principal Act isamended by omitting
the words “the regulations”, and substituting the words “a
national environmental standard”.

Section 43A(2) of the principal Act isamended by omitting—
(@ the words “regulations made under section 43 allow”,
and substituting the words “a national environmental
standard allows”; and
(b) the word “regulations’, and substituting the word
“standard” .
|

2
“(3)

“(4)

Section 43A of the principal Act is amended by adding the
following subsections:

If [rkegulations made under section 43 prohibit[Td national

environmental standard prohibits[an activity, the [regula-

tions[ I sandard[_may also state—

“(@) that the activity is a prohibited activity; or

“(b) that no resource consent may be granted for the activity
except on terms and conditions specified in the [regula-
tions[_Isandard]

If [regulations made under section 43 allow[][d nationa

environmental standard allows[an activity, the [rkegulations[]

[Sandard[Cimay also state—

“(@) that the activity is a permitted activity on the terms and
conditions specified in the [rkegulations_Tsandard[;lor

“(b) that [dfesource consent isnot required for the activity.

New (majority)

“(3

|
Theterms and condition referred to in subsections (3)(b) and (4)(a)
may require compliance with the rules in a plan or proposed
plan.”
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Struck out (majority)

21

1
New section 43B substituted
The principal Act is amended by repealing section 43B, and
substituting the following section:

“43B Relationship between national environmental standards

‘(D)

“(2)

and rules or consents

Regulations made under section 43 prevail over a rule or
resource consent that is inconsistent with them, except as
described in subsection (2).

A rule or resource consent inconsistent with regulations made
under section 43 prevails over the regulations if the
regul ations—

“(@) expressy provide for that to happen; and

“(b) permit or authorise an activity that is prohibited or

further restricted by the rule or resource consent.”
]

New (majority)

21

|
New sections 43B to 43G substituted
The principal Act is amended by repealing sections 43B to
43E, and substituting the following sections:

“43B Relationship between national environmental standards

‘(D)

“(2)

“(3)
“(4)

and rules or consents

A rule or resource consent that is more stringent than a
national environmental standard prevails over the standard, if
the standard expressly saysthat arule or consent may be more
stringent than it.

For the purposes of subsection (1), arule or resource consent is
more stringent than a standard if it prohibits or restricts an
activity that the standard permits or authorises.

A rule or resource consent may not be more lenient than a
national environmental standard.

For the purposes of subsection (3), arule or resource consent is
more lenient than a standard if it permits or authorises an
activity that the standard prohibits or restricts.
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New (majority)

“(3

“(6)

“(7)

“(8)

|
A resource consent that exists when a national environmental
standard is made prevails over the standard until the condi-
tions of the consent are reviewed under section 128(1)(ba).

A national environmental standard that exists before the hear-
ing of an application for a resource consent begins prevails
over aresource consent granted as a result of the application.

A national environmental standard that prescribes transitional
provisions relating to a resource consent application notified
before the commencement of the standard prevails over the
resource consent to the extent (if any) specified in the
standard.

If anational environmental standard requires a resource con-
sent to be obtained for an activity, section 20A(2) applies to
the activity asif the standard werearulein aregiona plan that
had become operative.

“43C Relationship between national environmental standards

and water conservation orders

National environmental standards that apply to water do not
limit a person’s obligations to comply with awater conserva-
tion order.

“43D Relationship between national environmental standards

“(D)

“(2

‘(3
“(4)

and designations

A designation that exists when a national environmental stan-
dard is made prevails over the standard until the earlier of the
following:

“(@) the designation lapses:

“(b) the designation is altered.

If a designation that prevails over a national environmental
standard is atered, the standard—

“(a) appliesto the altered part of the designation; and

“(b) does not apply to the unaltered part of the designation.

A national environmental standard that exists when adesigna-
tion is made prevails over the designation.

A national environmental standard prevails over adesignation
that requires an outline plan if—
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New (majority)

“(3

|
“(@) the designation exists when the standard is made; and
“(b) no outline plan for the designation has completed the
process described in section 176A.

If work under a designation that prevails over a nationa
environmental standard is altered, the standard—

“(a@) appliesto the altered part of the work; and

“(b) does not apply to the unaltered part of the work.

“43E Relationship between national environmental standards

‘(D)

“(2

“(3
“(4)

“(3

“43F

and bylaws

A bylaw that is more stringent than a national environmental
standard prevails over the standard, if the standard expressly
says that a bylaw may be more stringent than it.

For the purposes of subsection (1), a bylaw is more stringent
than a standard if it prohibits or restricts an activity that the
standard permits or authorises.

A bylaw may not be more lenient than anational environmen-
tal standard.

For the purposes of subsection (3), a bylaw is more lenient than
astandard if it permits or authorises an activity that the stan-
dard prohibits or restricts.

In this section, bylaw means a bylaw made under any
enactment.

Description of discharges in national environmental

standards for discharges.

A nationa environmental standard for an activity that is a

discharge may describe the discharge by referring to—

“(@) particular contaminants or sources of contaminantsin a
discharge; or

“(b) the circumstances or sources of a discharge.

“43G Incorporation of material by reference in national

environmental standards
A national environmental standard may incorporate material
by reference under Schedule 1AA.”
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22

Restriction on power to make regulations prescribing
national environmental standards

New (majority)

D

)

|
The heading of section 44 of the principal Act is amended by
omitting the words “make regulations prescribing”, and
substituting the word “prescribe”.

Section 44 of the principal Act is amended by omitting—

(8 thewords*regulationsunder section 43", and substitut-
ing the words " national environmental standard”; and

(b)  from paragraphs (8)(i) and (b)(i) and (ii) the word *“reg-
ulations” in each place where it appears, and substitut-
ing in each place the word * standard” ; and

(c) from paragraph (a)(ii) the words “ regulations are”, and
substituting the words “ standard is”.

|

©)

23

24

Section 44 of the principal Act is amended by inserting, after
the word “public” in both places where it appears, the words
“and iwi authorities”.

Proposed national policy statement

Section 46(a) of the principal Act is amended by inserting,
after thewords** commentsfrom”, thewords * therelevant iwi
authorities and” .

New section 46A inserted
The principal Act is amended by inserting, after section 46,
the following section:

“46A Minister chooses process
“(1) After preparing a proposed national policy statement under

sections 45 and 46, the Minister must—
“(a) usethe process set out in sections 47 to 52; or
“(b) establish, and then use, a process that—
“(i) [he Minister considersgives the public ade-
guate time and opportunity to Cdomment [T hake
a submissionJon the statement; and -
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“(i1) requires a report and recommendations to be
made to the Minister on the [domments[_Tsub-
missionsCJand the subject-matter of the state-
ment; and

“(iii) incorporates sections 51 and 52 as if their refer-
encesto aboard of inquiry were referencesto the
person who prepares the report and
recommendations.

New (majority)
| |
“(1A) When choosing between subsection (1)(a) and subsection (1)(b),
the Minister may consider the following matters:

“(@) the advantages and disadvantages of having the pro-
posed national policy statement made quickly:

“(b) the extent to which the policy in the proposed national
policy statement differs from the policies in—

“(i) other national policy statements; and
“(i1) regiona policy statements; and
“(iii) regiona or district plans:

“(c) the extent and timing of public debate and public con-
sultation that took place on the policy before the pro-
posed national policy statement was prepared:

“(d) any other relevant matter.

“(1B) The Minister must not choose a process established under
subsection (1)(b) if the proposed national policy statement
includes a provision of the kind described in section 55(2)(b).

Struck out (majority)
I 1

“(2) A national policy statement prepared after the use of aprocess
established under subsection (1)(b) is treated for the purposes of
the Regulations (Disallowance) Act 1989 (but not for the
purposes of the Acts and Regul ations Publication Act 1989) as

if it were a regulation within the meaning of that Act.
| ]
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New (majority)

“(2

|
A national policy statement prepared after the use of a process
established under subsection (1)(b) is a regulation for the pur-
poses of the Regulations (Disallowance) Act 1989, butisnot a
regulation for the purposes of the Acts and Regulations Publi-
cation Act 1989.”

25

26

“(2

27

Changesto or review or revocation of national policy
statements

Section 53 of the principal Act is amended by omitting the
words “complying with the same procedure as is set out in
sections 46 to 52", and substituting the words “using 1 of the
processes referred to in section 46A(1)”.

Local authority recognition of national policy statements
Section 55 of the principal Act is amended by repealing sub-
section (2), and substituting the following subsection:

A nationa policy statement—

“(a@ must state whether a local authority is required to use
the process set out in [fhe First Schedule[ I Schedule
1[to amend aregional policy statement [dr a plan[IL]
proposed regional policy statement, proposed plan,
plan, or variation[_Under subsection (1); and

“(b) may direct that specific provisions are to beincluded in
a regional policy statement [dr a plan[Il] proposed
regional policy statement, proposed plan, or plan[]
without notification or hearing, under clause 16 of [the
First Schedule[[TSchedule 1T

Preparation of New Zealand coastal policy statements
Section 57(1) of the principal Act isamended by omitting the
words “in the manner set out in sections 46 to 52 asif refer-
ences in those sections”, and substituting the words “using 1
of the processes referred to in section 46A(1), as if referencesin
sections 46 to 52”.
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New (majority)

[
27A

|
Contents of New Zealand coastal policy statements
Section 58 of the principal Act is amended by inserting, after
the word “ state”, the words * objectives and”.

28
@

)

Preparation and change of other regional plans

Section 65(1) of the principal Actisamended by omitting [the
words “function specified in section 30(1)(c), (e), (f), (g), or
(ga)”, and substituting the words " matter specified in section
30(1)” CTthewords“ (e), (), (g), or (ga)"”, and substituting the
words *“(ca), (€), (f), (fa), (9), (9a), or (gh)” L]

Section 65 of the principal Act is amended by inserting, after
subsection (1), the following subsection:

“(1A) A regional council given a direction under section 25A(1)

must—

“(@) preparearegiona planthat implementsthe direction; or

“(b) [drepare al thange [Ib[itsregiona planin away that
implements the direction; or

New (majority)

©)
“(6)

|

“(c) prepare a variation to its regiona plan in a way that
implements the direction.”

Section 65 of the principal Act is amended by adding the

following subsections:

A local authority must amend a proposed regiona plan or
regional plan to give effect to aregional policy statement, if—
“(a) the statement contains a provision to which the plan
does not give effect; and
“(b) 1 of the following occurs:
“(i) the statement is reviewed under section 79 and
not changed; or
“(i1) the statement is reviewed under section 79,
replaced, and made operative; or
“(iii) the statement is changed or varied and made
operative.
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New (majority)

“(7)

A loca authority must comply with subsection (6)—
“(@ within the time specified in the statement, if atime is
specified; or
“(b) as soon as reasonably practicable, in any other case.”
|

29

30

“67
‘(D)

Matters to be considered by regional council

Section 66(1) of the principal Act is amended by inserting,
after the expression “Part 2,”, the words *“a direction given
under section 25A(1),” .

New section 67 substituted
The principal Act is amended by repealing section 67, and
substituting the following section:

Contents of regional plans
A regional plan must state—

Struck out (majority)

“(@) the policiesfor the region; and
“(b) the rules for implementing the policies.

New (majority)

“(a) the objectives for the region; and
“(b) the policies to implement the objectives; and
“(c) therules (if any) to implement the policies.

“(2

A regional plan may state—
“(@) theissues that the plan seeks to address; and

Struck out (majority)

“(b) the objectives that the plan seeks to achieve; and
]

“(c) the methods, other than rules, for implementing the
policies for the region; and

“(d) the principal reasons for adopting the policies and
methods; and
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“(3)

“(4)

“(e) the environmental results expected from the policies
and methods; and

“(f) the procedures for monitoring the efficiency and effec-
tiveness of the policies and methods; and

“(g) the processes for dealing with issues—
“(i) that cross local authority boundaries; or
“(ii) that arise between territorial authorities; or
“(iii) that arise between regions; and

“(h) theinformation to be included with an application for a
resource consent; and

“(i) any other information required for the purpose of the
regional council’s functions, powers, and duties under
this Act.

A regional plan must give effect to—

“(a) any national policy statement; and

“(b) any New Zealand coastal policy statement; and
“(c) any regiona policy statement.

A regiona plan must not be inconsistent with—

“(a) awater conservation order; or

“(b) any other regional plan for the region; or

New (majority)

|
“(c) adetermination or reservation of the chief executive of
the Ministry of Fisheries made under section 186E of

the Fisheries Act 1996.

Struck out (majority)

“(9)

1
A regional plan that allocates a natural resource in accordance
with adecision of theregional council under section 30(1)(fa)
must—
“(a) state that the allocation was done in accordance with
Part Il; and
“(b) state that the allocation does not affect section 14(3)(b)
to (e); and
“(c) state whether any of the natural resource has been allo-
cated to particular categories of activities and, if it has,
what the activities are and how much of the resource

has been allocated to them; and
[ |
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Struck out (majority)

“(6)

1
“(d) if the natural resource is water described in section
14(1)(a) or (b), state that the amount allocated was
measured by the water’s volume and rate of flow; and
“(e) if the natural resource is heat or energy described in
section 14(1)(c), state that the amount allocated was
measured by the heat or energy’s volume, rate of flow,
and kilojoules; and
“(f) if the natural resourceisair, land, or water into or onto
which a contaminant isto be discharged as described in
section 15(1)(a) to (c), state that the amount of contami-
nant allocated for discharge was measured by the con-
taminant’s nature and the discharge’ s volume and rate
of flow.

A regional plan may, under Part 3 of the First Schedule, incor-

porate material by reference.
]

New (majority)

“(3

“(6)

30A

|
A regional plan must record how aregional council has alo-
cated a natural resource under section 30(1)(fa), (4), and (5), if the
council has done so.

A regional plan may incorporate material by reference under
Part 3 of Schedule 1.”

Regional rules
Section 68 of the principal Act is amended by adding the
following subsection:

“(11) If paragraph (b) of the definition of contaminated land applies,

a rule may exempt from its coverage an area or class of

contaminated land if the rule—

“(@ provides how the significant adverse effects on the
environment are to be avoided; or

“(b) treats the land as not contaminated for purposes stated
in the rule.”
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New (majority)

[
30B

D

)

|
Implementation of regulations made under section 43
The heading of section 70B of the principal Act isamended by
omitting the words “regulations made under section 43",
and substituting the words “national environmental
standards’.

Section 70B of the principal Act is amended by omitting—

(@ thewords* regulations are made under section 43", and
substituting the words “a national environmental stan-
dard is made”; and

(b) theword “regulations” in both places where it appears,
and substituting in each place the word * standard”.

31
@

Preparation and change of district plans
Section 73 of the principal Act is amended by inserting, after
subsection (1A), the following subsection:

“(1B)A teritorial authority given a direction under section 25A(2)

must [drepare alIchange [b[lits district plan in a way that
implements the direction.”

New (majority)

)
“(4)

|
Section 73 of the principal Act is amended by adding the
following subsections:

A loca authority must amend a proposed district plan or
district plan to give effect to aregional policy statement, if—
“(@) the statement contains a provision to which the plan
does not give effect; and
“(b) 1 of the following occurs:
“(i) the statement is reviewed under section 79 and
not changed; or
“(i1) the statement is reviewed under section 79,
replaced, and made operative; or
“(iii) the statement is changed or varied and made
operative.
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New (majority)

“(3

A loca authority must comply with subsection (4)—
“(@ within the time specified in the statement, if atime is
specified; or
“(b) as soon as reasonably practicable, in any other case.”
|

32

33

“75
“(2)

Mattersto be considered by territorial authority

Section 74(1) of the principal Act is amended by inserting,
after the expression “Part 2,”, the words *“a direction given
under section 25A(2),” .

New section 75 substituted
The principal Act is amended by repealing section 75, and
substituting the following section:

Contents of district plans
A district plan must state—

Struck out (majority)

“(@) the policiesfor the district; and
“(b) therules, if any, for implementing the policies.

New (majority)

“(a) the objectives for the district; and
“(b) the policies to implement the objectives; and
“(c) therules (if any) to implement the policies.

“(2

A district plan may state—
“(@ the significant resource management issues for the dis-
trict; and

Struck out (majority)

“(b) the objectives that the plan seeks to achieve; and
]

“(c) the methods, other than rules, for implementing the
policies for the district; and
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“(3

“(4)

“(9)

“(d) the principal reasons for adopting the policies and
methods; and

“(e) the environmental results expected from the policies
and methods; and

“(f) the procedures for monitoring the efficiency and effec-
tiveness of the policies and methods; and

“(g) the processes for dealing with issues that cross territo-
rial authority boundaries; and

“(h) theinformation to be included with an application for a
resource consent; and

“(i) any other information required for the purpose of the
territorial authority’s functions, powers, and duties
under this Act.

A district plan must give effect to—

“(a) any national policy statement; and

“(b) any New Zealand coastal policy statement; and

“(c) any regiona policy statement.

A district plan must not be inconsistent with—

“(a) awater conservation order; or

“(b) aregional plan for any matter specified in section 30(1).
A district plan may[Junder Part 3 of the First Schedule, ]
incorporate material by reference [Under Part 3 of Schedule
1y

New (majority)

33A Digtrict rules
Section 76 of the principal Act is amended by adding the
following subsection:

“(5) If paragraph (b) of the definition of contaminated land applies,
a rule may exempt from its coverage an area or class of
contaminated land if the rule—

“(@) provides how the significant adverse effects on the
environment are to be avoided; or

“(b) treats the land as not contaminated for purposes stated
in the rule.”

34  Types of activities

Section 77B(2) of the principal Act is amended by repealing
paragraph (a), and substituting the following paragraphs:
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“(a) aresource consent is required for the activity; and

Struck out (majority)

1
“(aa) the consent authority has no power to decline the
resource consent, except under—
“(i) section 92A(3)(b); Or
“(il) section 92A(5); or
“(iii) section 103B(3); or
“(iv) section 103B(5); and”.

New (majority)

“(aa) the consent authority must grant the resource consent,
unless it has insufficient information to determine
whether or not the activity isacontrolled activity; and”.

|

Struck out (majority)

1
Calculating time limits for processing applications
Section 88B of the principal Act is amended by omitting the
words “and 115(b)”, and substituting the words “ 115(b), and
173".

New (majority)

35

|
New sections 88B and 88C substituted
The principal Act is amended by repealing section 88B, and
substituting the following sections:

“88B Processing provisions from which periods described in

section 88C are excluded

The periods described in section 88C(2), (4), (6), (8), (10), and (12)

must be excluded from the calculation of time limits in—

“(@ section 95, which deals with the time limit for notifica-
tion; and

“(b) section 101(2A), which deals with the time limit for the
commencement of a hearing if the application was not
notified or if notice was not served; and
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|

“(c) section 115(b), which deals with the time limit for noti-
fication of the decision on an application for aresource
consent if a hearing is not held; and

“(d) section 173, which dealswith thetimelimit for notifica-
tion of the decision on a designation.

“88C Description of excluded periods

“(1)

“(2)

“(3

“(4)

Subsection (2) applies when—

“(a) a consent authority has requested an applicant, under
section 92(1), to provide further information; and

“(b) the applicant provides further information under section
92A(1)(a) or section 92A(1)(b) and (2).

The period that must be excluded from the provisionslisted in

section 88B is the period—

“(a) starting with the date of the request under section 92(1);
and

“(b) ending with the date on which the applicant provides
the information.

Subsection (4) applies when—
“(a) a consent authority has requested an applicant, under
section 92(1), to provide further information; and
“(b) 1 of the following applies:
“(i) the applicant does not respond within the time
limit specified in section 92A(1); or
“(ii) the applicant responds under section 92A(1)(b) but
does not comply with the time limit set under
section 92A(2); or
“(iii) the applicant responds under section 92A(1)(c).

The period that must be excluded from the provisionslisted in

section 88B is the period—

“(a) starting with the date of the request under section 92(1);
and

“(b) ending with the earlier of the following:
“(i) the date on which the 15 working days end; and
“(ii) the date on which the applicant responds under

section 92A(1)(c).

46



Resource Management and Electricity
Legislation Amendment Part 1 cl 35

New (majority)

“(3

“(6)

“(7)

“(8)

“(9)

|
Subsection (6) applies when—
“(@) a consent authority has notified an applicant, under
section 92(2)(b), of its wish to commission areport; and
“(b) the applicant agrees, under section 92B(1), to the commis-
sioning of the report.

The period that must be excluded from the provisionslisted in

section 88B is the period—

“(@) starting with the date of the notification under section
92(2)(b); and

“(b) ending with the date on which the authority receivesthe
report.

Subsection (8) applies when—

“(a) a consent authority has notified an applicant, under
section 92(2)(b), of its wish to commission areport; and

“(b) the applicant does not agree, under section 928(1), to the
commissioning of the report.

The period that must be excluded from the provisionslisted in
section 88B is the period—
“(a) starting with the date of the notification under section
92(2)(b); and
“(b) ending with the earlier of the following:
“(i) the date on which the 15 working days end; and
“(i1) thedate onwhich the authority receivesthe appli-
cant’s refusal, under section 92B(1), to agree to the
commissioning of the report.

Subsection (10) applies when an applicant tries, for the pur-
poses of section 94, to obtain the approval of persons who
may be adversely affected.

“(10) The period that must be excluded from the provisionslisted in

section 88B is the time taken by the applicant in trying to
obtain the approvals, whether or not they are obtained.

“(11) subsection (12) applies when a consent authority refers persons

to mediation under section 99A.

“(12) The period that must be excluded from the provisionslisted in

section 88B is the period between the date of the reference and
the date on which the earlier of the following occurs:

47



Resource Management and Electricity

Part 1 cl 35 Legislation Amendment

New (majority)

|
“(@ 1 of the persons referred to mediation gives the other
persons referred and the mediator awritten notice with-
drawing the person’s consent to mediation:
“(b) themediator reportsthe outcome of the mediation to the
authority.”

36  Further information may be required

(1) Section 92 of the principal Act is amended by omitting the
heading, and substituting the heading “ Further information,
or agreement, may be requested”.

(2) Section 92(1) of the principal Act isamended by omitting the
word “require”, and substituting the word “request”.

Struck out (majority)

| 1

(8) Section 92(2)(b) of the principal Actisamended by adding the
word *; and”.

(4) Section 92(2) of the principal Act is amended by adding the
following paragraph:
“(c) the applicant does not refuse, under section 92A(4), to

agree to the commissioning of the report.”
(5) Section 92 of the principal Act is amended by inserting, after

subsection (2), the following subsection:

“(2A) The consent authority must notify the applicant, in writing,

(6)

of its reasons for—
“(@ requesting further information under subsection (1); or
“(b) wanting to commission areport under subsection (2).”

Section 92(3) of the principal Act isamended by omitting the
words “Any further information requested or a report com-
missioned under this section”, and substituting the words
“Unless the applicant refuses, under section 92A, to provide the
further information or to agree to the commissioning of the

report, the information or report”.
]

48



Resource Management and Electricity
Legislation Amendment Part 1 cl 37

New (majority)

©)

“(2

“(3)

|
Section 92 of the principal Act is amended by repealing sub-
sections (2) and (3), and substituting the following
subsections:

A consent authority may, at any reasonable time before the
hearing of an application for a resource consent or before the
decision to grant or refuse the application (if there is no
hearing), commission areport from any person on any matters
raised in relation to the application, including areview of any
information provided in an application under section 88 or
under this section if,—

“(a@) inthe opinion of the consent authority, the activity for
which the resource consent is sought may have asignifi-
cant adverse environmental effect; and

“(b) the applicant is notified before the report is commis-
sioned; and

“(c) the applicant does not refuse, under section 92B(1), to
agree to the commissioning of the report.

The consent authority must notify the applicant, in writing, of
its reasons for—

“(a) requesting further information under subsection (1); or
“(b) wanting to commission a report under subsection (2).

“(3A) The information or report must be available at the office of

the consent authority no later than 10 working days before the

hearing of an application. This subsection does not apply if—

“(@) the applicant refuses, under section 92A, to provide the
further information; or

“(b) the applicant refuses, under section 92B, to agree to the
commissioning of the report.”

Struck out (majority)

1 1

(7)  Section 92 of the principal Act is amended by repealing sub-
section (5).

37  New section 92A inserted

The principal Act is amended by inserting, after section 92,

the following sections:
]
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“92A Responsesto request or notification

“(D

“(2

“(3)

An applicant who receives arequest under section 92(1) must,
within 15 working days of the date of the request, take 1 of the
following options:
“(a) provide the information; or
“(b) tell the consent authority in a written notice that the
applicant agrees to provide the information; or
“(c) do 1 or both of the following:
“(i) tell the consent authority in a written notice that
the applicant refuses to provide the information:
“(i) require the authority in a written notice to pro-
ceed with the application; or
“(d) give the consent authority an excuse for not complying
with this subsection.

A consent authority that receives a written notice under sub-

section (1)(b) must—

“(@) set areasonable time within which the applicant must
provide the information; and

“(b) tell the applicant in a written notice the date by which
the applicant must provide the information.

A consent authority may—
“(@) cancel the application if it—
“(i) does not receive a response under subsection (1);
and
“(il) considers that it has insufficient information to
enable it to grant the consent; or
“(b) decline to grant a resource consent if it—
“(i) receives a written notice under subsection (1)(c);
and
“(ii) considers that it has insufficient information to
enable it to grant the consent; or
“(c) cancel the application if it—
“(i) considers that the excuse given under subsection
(1)(d) is not reasonable; and
“(i1) considers that it has insufficient information to
enable it to grant the consent; or
“(d) cancel the application if it—
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“(4)

“(9)

1
“(i) doesnot receive dl the information requested by
the date referred to in subsection (2)(b); and
“(i1) considers that it has insufficient information to
enable it to grant the consent.

An applicant who receives a notification under section
92(2)(b) must, within 15 working days of the date of the
notification, tell the consent authority in a written notice
whether the applicant agrees to the commissioning of the
report.

A consent authority may decline to grant aresource consent if

it—

“(a8) receivesawritten notice under subsection (4) refusing the
applicant’s agreement to the commissioning of the
report; and

“(b) considersthat it hasinsufficient information to enableit

to grant the consent.”
]

New (majority)

37

|
New sections 92A and 92B inserted
The principal Act is amended by inserting, after section 92,
the following sections:

“92A Responses to request

‘(D)

“(2

An applicant who receives arequest under section 92(1) must,

within 15 working days of the date of the request, take 1 of the

following options:

“(@ provide the information; or

“(b) tell the consent authority in a written notice that the
applicant agrees to provide the information; or

“(c) tell the consent authority in a written notice that the
applicant refuses to provide the information.

A consent authority that receives a written notice under sub-

section (1)(b) Must—

“(a) set areasonable time within which the applicant must
provide the information; and

“(b) tell the applicant in a written notice the date by which
the applicant must provide the information.
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“(3)

“(4)

“(9)

“(6)

The consent authority may decline the application if—
“(@ 1 of the following applies:
“(i) the applicant does not respond within the time
[imit specified in subsection (1); or
“(i1) the applicant responds under subsection (1)(b) but
does not comply with the time limit set under
subsection (2); or
“(ii1) the applicant responds under subsection (1)(c); and
“(b) the authority considers that it has insufficient informa-
tion to enable it to grant the application.

If the applicant appeals to the Environment Court against the
decision to decline the application, the Court must decide
whether the authority had sufficient information to enableit to
grant the application.

If the Court decides that the authority did not have sufficient
information to enable it to grant the application, it must
decline the appeal.
If the Court decides that the authority had sufficient informa-
tion to enable it to grant the application, it must hear and
decide the appeal.

“92B Responses to notification

‘(D)

“(2)

“(3)

An applicant who receives a notification under section 92(2)(b)
must, within 15 working days of the date of the notification,
tell the consent authority in awritten notice whether the appli-
cant agrees to the commissioning of the report.

The consent authority may decline the application if—
“(@ 1 of the following applies:
“(i) the applicant does not respond within the time
limit specified in subsection (1); or
“(ii) the consent authority receives a written notice
refusing the applicant’s agreement to the com-
missioning of the report; and
“(b) the authority considers that it has insufficient informa-
tion to enable it to grant the application.
If the applicant appeals to the Environment Court against the

decision to decline the application, the Court must decide
|
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“(3

|
whether the authority had sufficient information to enableit to
grant the application.

If the Court decides that the authority did not have sufficient
information to enable it grant the application, it must decline
the appedl.

If the Court decides that the authority had sufficient informa-
tion to enable it to grant the application, it must hear and
decide the apped.”

38
@
)

Forming opinion as to whether adver se effects are minor
or more than minor

Section 94A(b) of the principal Act isamended by adding the
word “; and”.

Section 94A of the principal Act is amended by adding the
following paragraph:

“(c) must disregard any effect on a person who has given

written approval to the application.”

Struck out (majority)

“(3)

40
@

1
When public notification and service requirements may
be varied
Section 94D of the principal Act is amended by repealing
subsection (3), and substituting the following subsection:

Despite section 94(1), a consent authority is not required to

serve notice of an application for a resource consent for a

controlled or restricted discretionary activity if aruleinaplan

or proposed plan expressly provides—

“(a@) that such an application does not need to be notified; or

“(b) that notice of such an application does not need to be
served.”

Making of submissions
Section 96(3) of the principal Act is amended by adding the
words “or may state that it is providing information to the

consent authority” .
]
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Struck out (majority)

2
“(9)

Section 96 of the principal Act is amended by adding the
following subsection:

Consent authorities consent to being served under this section
with submissions in € ectronic communications, as that term

is defined in the Electronic Transactions Act 2002.”
[ |

New (majority)

40

|
Making of submissions
Section 96(3) of the principal Act is amended by adding the
words “or is neutral” .

|

41

Time limit for submissions

Section 97 of the principal Act is amended by adding the
words “under section 93 or service of notice under section
94(1)”.

Struck out (majority)

42
@

@

1
Pre-hearing meetings
Section 99(1) of the principal Act isamended by omitting the
word “invite”, and substituting the word “require”.

Section 99 of the principal Act is amended by inserting, after
subsection (1), the following subsections:

“(1A) If a person required to attend a meeting fails to do so, and

does not give areasonable excuse, the consent authority may
decline—

“(a) to process the person’s application; or

“(b) to consider the person’s submission.

“(1B) If the consent authority declines to process the person’ s appli-

cation, the person may not appea under section 120 against
the decision to decline.

“(1C) If the consent authority declines to consider the person’s sub-

mission, the person—
“(a@) may not appeal under section 120 against—
“(i) the decision to decline; or
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Struck out (majority)

©)
“(3)

“(4)

1
“(ii) the granting of a resource consent; or
“(iii) the granting of achange of consent conditions; or
“(iv) the decision on a review of consent conditions;
and
“(b) may not become under section 274 a party to
proceedings.”

Section 99 of the principal Act is amended by repealing sub-
section (3), and substituting the following subsections:

The chairperson of the meeting must, before the hearing,—
“(a) prepare areport that sets out—
“(i) theissuesthat are agreed between the parties; and
“(ii) the issues that are outstanding between the par-
ties; and
“(ii) asummary of the evidence that the parties are to
call at the hearing; and
“(iv) the order in which the parties are to call the evi-
dence at the hearing; and
“(v) aproposed timetable for the hearing; and
“(b) provideacopy of the report to the consent authority and
to al the parties.

The report is part of the information to which the consent
authority must have regard in its consideration of the
application.”

New (majority)

42
@

)

“99
“(2)

|
Heading amended and new section 99 substituted

The principal Act isamended by adding, to the heading above
section 99, the words “and mediation”.

The principal Act is amended by repealing section 99, and
substituting the following section:

Pre-hearing meetings

A consent authority may invite or require a person who has
made an application for a resource consent and some or all of
the persons who have made submissions on the application to
attend a meeting with the following:

“(a) each other or one another; and
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“(2

“(3)
“(4)

“(3

“(6)

“(7)

|
“(b) the authority; and
“(c) anyoneelsewhose presence at the meeting the authority
considers desirable.

The authority may invite or require persons to attend a
meeting—
“(a) either—
“(i) at therequest of 1 or more of the persons; or
“(if) onitsown initiative; and
“(b) only for the purpose of—
“(i) clarifying a matter or issue; or
“(i1) facilitating resolution of a matter or issue.
The authority may require persons to attend a meeting only
with the consent of the person who made the application.

A person who is a member, delegate, or officer of the autho-

rity, and who has the power to make the decision on the

application that is the subject of the meeting, may attend and

participate if—

“(a) the authority is satisfied that its member, delegate, or
officer should be able to attend and participate; and

“(b) all the persons at the meeting agree.

If aperson required to attend a meeting failsto do so, and does
not give a reasonable excuse, the consent authority may
decline—
“(a) to process the person’s application; or
“(b) to consider the person’s submission.
If the consent authority declines, under subsection (5)(a), tO
process the person’s application,—
“(@) theperson may not appeal under section 120 against the
decision; and
“(b) the person may object under section 357 against the
decision.
If the consent authority declines, under subsection (5)(b), tO
consider the person’s submission, the person—
“(a) may not appeal under section 120 against—
“(i) the decision to decline to consider the submis-
sion; or
“(i1) the decision on the application; and
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“(b) may not become under section 274 a party to proceed-
ings, and
“(c) may object under section 357 against the decision to
decline to consider the submission.

“(8) The chairperson of the meeting must, before the hearing,
prepare a report that—
“(@ doesnot include anything communicated or made avail-
able at the meeting on a without prejudice basis; and
“(b) for the parties who attended the meeting,—
“(i) setsout the issues that were agreed; and
“(i1) sets out the issues that are outstanding; and
“(c) for al the parties,—
“(i) may set out the nature of the evidence that the
parties are to call at the hearing; and
“(i1) may set out the order in which the parties are to
call the evidence at the hearing; and
“(iii) may set out a proposed timetable for the hearing.

“(9) The chairperson of the meeting must, before the hearing, send
the report to the authority and all the parties so that they have
it at least 5 working days before the hearing.

“(10) The consent authority must have regard to the report in mak-
ing its decision on the application.”
|

New (unanimous)
| |
42A  New section 99A inserted
The principal Act is amended by inserting, after section 99,
the following section:

“99A Mediation

“(1) A consent authority may refer to mediation a person who has
made an application for a resource consent and some or all of
the persons who have made submissions on the application.

“(2) The authority may exercise the power in subsection (1)—
“(@ either—
“(i) attherequest of 1 of the persons; or
“(if) onitsown initiative; and

57



Resource Management and Electricity

Part 1 cl 42A Legislation Amendment

New (unanimous)

‘(3

“(4)

|
“(b) only with the consent of all the persons being referred;
and
“(c) only for the purpose of mediating between the persons
on a matter or issue.

Mediation under this section must be conducted by—

“(a) apersonto whom the authority delegates, under section
34A, the power to mediate; or

“(b) aperson whom the authority appoints to mediate, if the
authority is the person who has made an application for
aresource consent.

The person who conducts the mediation must report the out-
come of the mediation to the consent authority.”

Struck out (majority)

1
New sections 103A and 103B inserted
The principal Act is amended by inserting, after section 103,
the following sections:

“103A Further information, or agreement, may be requested

“(D

“(2

“(3)

at hearing

A consent authority may, at a hearing of an application for a
resource consent, by written notice, request the applicant to
provide further information relating to the application.

A consent authority may commission areport from any person
on any mattersraised in relation to the application, including a
review of any information provided in an application under
section 88 or under this section if,—

“(a@) inthe opinion of the consent authority, the activity for
which the resource consent is sought may have asignifi-
cant adverse environmental effect; and

“(b) the applicant is notified before the report is commis-
sioned; and

“(c) the applicant does not refuse, under section 103B(4), t0
agree to the commissioning of the report.

The consent authority must notify the applicant, in writing, of
its reasons for—

“(a) requesting further information under subsection (1); or
]
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“(4)

“(9)

“(b) wanting to commission a report under subsection (2).
The consent authority may adjourn the hearing for a specified
period of up to 20 working days, or longer if the applicant
agrees, to enable the information requested to be provided.

This section does not apply to reports prepared under section
42A.

“103B Responsesto request or notification

‘(D)

“(2)

“(3

An applicant who receives arequest under section 103A(1) must,
within the period specified under section 103A(4), take 1 of the
following options:
“(@ provide the information; or
“(b) tell the consent authority in a written notice that the
applicant agrees to provide the information; or
“(c) do 1 or both of the following:
“(i) tell the consent authority in a written notice that
the applicant refuses to provide the information:
“(i) require the authority in a written notice to pro-
ceed with the application; or
“(d) give the consent authority an excuse for not complying
with this subsection.

A consent authority that receives a written notice under sub-

section (1)(b) Must—

“(@) set areasonable time within which the applicant must
provide the information; and

“(b) tell the applicant in a written notice the date by which
the applicant must provide the information.

A consent authority may decline to grant a resource consent
if—
“(@ it—
“(i) does not receive a response under subsection (1);
and
“(i1) considers that it has insufficient information to
enable it to grant the consent; or
“(b) it—
“(i) receives a written notice under subsection (1)(c);
and
]
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Struck out (majority)

“(4)

“(9)

1
“(i) considers that it has insufficient information to
enable it to grant the consent; or
“(c) it—
“(i) considers that the excuse given under subsection
(1)(d) is not reasonable; and
“(ii) considers that it has insufficient information to
enable it to grant the consent; or
“(d) it—
“(i) doesnot receive al the information requested by
the date referred to in subsection (2)(b); and
“(i1) considers that it has insufficient information to
enable it to grant the consent.

An applicant who receives a notification under section
103A(2)(b) must, within 15 working days of the date of the
notification, tell the consent authority in a written notice
whether the applicant agrees to the commissioning of the
report.

A consent authority may decline to grant aresource consent if

it—

“(a8) receivesawritten notice under subsection (4) refusing the
applicant’s agreement to the commissioning of the
report; and

“(b) considersthat it hasinsufficient information to enableit

to grant the consent.”
]

Determination of applications for controlled activities
Section 104A of the principal Act is amended by repealing
paragraph (a), and substituting the following paragraph:

Struck out (unanimous)

“(@ must grant the consent, unless 1 of the following provi-
sions applies:
“(i) section 92A(3)(b); oOr
“(il) section 92A(5); or
“(iii) section 103B(3); or
“(iv) section 103B(5); and”.

P
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444
@

e

44B

“(@ must grant the resource consent, unless it has insuffic-
ient information to determine whether or not the activ-
ity is a controlled activity; and”.

Implementation of regulations made under section 43
The heading of section 104F of the principal Act is amended
by omitting the words " regulations made under section 43",
and substituting the words ‘“national environmental
standards’.

Section 104F of the principal Act is amended by omitting—

(@) thewords “regulations are made under section 43", and
substituting the words “a national environmental stan-
dard is made”; and

(b) theword “regulations”’ in both places where it appears,
and substituting in each place the word * standard”.

Decisions on applications to be in writing, etc
Section 113(1) of the principal Act is amended by inserting,
after paragraph (@), the following paragraphs:
“(ab) the relevant statutory provisions that were considered
by the consent authority; and
“(ac) any relevant provisions of the following that were con-
sidered by the consent authority:
“(i) anationa policy statement:
“(ii) aNew Zealand coastal policy statement:
“(iii) aregiona policy statement:
“(iv) aproposed regional policy statement:
“(v) aplan:
“(vi) aproposed plan; and
“(ad) the principal issues that were in contention; and
“(ae) asummary of the evidence heard; and
“(af) the main findings of fact; and”.

45

Application to carry out arestricted coastal activity
Section 117(1) of the principal Act isamended by omitting the
words “as required by section 90”.
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45A New section 124 substituted
The principal Act is amended by repealing section 124, and
substituting the following section:
“124 Exercise of resource consent while applying for new
consent
“(1) Subsection (3) applies when—
“(a) aresource consent is due to expire; and
“(b) the holder of the consent applies for a new consent for
the same activity; and
“(c) the application is made to the appropriate consent
authority; and
“(d) the application is made at least 6 months before the
expiry of the original consent.
“(2) Subsection (3) also applies when—
“(a) aresource consent is due to expire; and
“(b) the holder of the consent applies for a new consent for
the same activity; and
“(c) the application is made to the appropriate consent
authority; and
“(d) the application is made in the period that—
“(i) begins 6 months before the expiry of the original
consent; and
“(ii) ends 3 months before the expiry of the original
consent; and
“(e) the authority, in its discretion, allows the holder to
continue to operate.
“(3) Theholder may continue to operate under the original consent
until—
“(@ anew consentisgranted and all appeals are determined,;
or
“(b) a new consent is declined and al appeas are
determined.”
46  New sections 124A to 124C inserted

62

The principal Act is amended by inserting, after section 124,
the following sections:
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Struck out (majority)

“124A Sections 124B and 124C apply if resources not
allocated in plan

Sections 124B and 124C apply to an application to which section
124 appliesif, when the application is made, the relevant plan
has not allocated the natural resources used for the activity.

“124B Applications by existing consent holders
“(1) Subsection (3) applies when—

“(2)

“(a
“(b)

“(0)
“(d)

“(e)

“(f)

a person makes an application to which section 124
applies for a new resource consent; and
the person holds an existing resource consent to under-
take an activity under any of sections 12, 13, and 14
using a natural resource; and
the application relates to the same natural resource as
that to which the existing resource consent relates; and
the existing resource consent has not expired or lapsed
or been cancelled or surrendered when the person
makes the application to which section 124 applies; and
the consent authority receives 1 or more other applica-
tions for a resource consent that—

“(i) areto undertake an activity using the same natu-
ral resource as that to which the existing resource
consent relates; and

“(i1) could not commence until the expiry of the con-
sent described in subsection (1)(b); and

the consent authority decides, having regard to the crite-

ria in subsection (2), that the application described in

paragraph (a) IS entitled to priority over the applications

described in paragraph (e).

The criteria are—

“(a)
“(b)
“(0)

the value of the person’s investment; and

the person’s use of industry good practice; and

if the person has been served with an enforcement order
not later cancelled under section 321, or has been con-
victed of an offence under section 338,—

“(i) how many enforcement orders were served or

convictions entered; and
“(ii) how serious the enforcement orders or convic-

tions were; and
[ |
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1
“(iii) how recently the enforcement orders were served
or the convictions entered; and
“(d) the national interest.

“(3) The consent authority must process and determine the appli-

cation described in subsection (1)(a) before it processes and
determines any application described in subsection (1)(e).

“124C Applications by persons who are not existing consent

‘(D

“(2

“(3)

“(4)

holders

This section applies when—

“(a) aperson makes an application for aresource consent to
undertake an activity under any of sections 12, 13, and
14 using a natural resource; and

“(b) the person does not hold an existing resource consent
for the same activity using the same natural resource;
and

“(c) aconsent granted asaresult of the application could not
commence until the expiry of the consent described in
section 124B(1)(b); and

“(d) the person makes the application more than 3 months
before the expiry of the consent described in section
124B(1)(b).

The consent authority must—

“(a@) hold the application without processing it; and

“(b) notify the holder of the existing resource consent—
“(i) that the application has been received; and
“(ii) that the holder may make an application to which

section 124 applies.

If the holder of the existing resource consent notifies the
consent authority in writing that the holder does not propose
to make an application to which section 124 applies, the
consent authority must process and determine the application
described in subsection (1)(a).

If the holder of the existing resource consent does not make an
application to which section 124 applies more than 3 months
before the expiry of the consent, the consent authority must
process and determine the application described in subsection
1)(@).




Resource Management and Electricity
Legislation Amendment Part 1 cl 46

Struck out (majority)

“(9)

“(6)

“(7)

1
If the holder of the existing resource consent makes an appli-
cation to which section 124 applies more than 3 months before
the expiry of the consent, the consent authority must hold the
application described in subsection (1)(a) until the determination
of the application to which section 124 applies and any

appeals.

If the application described in subsection (1)(a) isfor the occupa-
tion of space in the coastal marine area, and the existing
resource consent holder’s application to which section 124
appliesis granted, the application described in subsection (1)(a)
lapses to the extent to which it relates to the same space as the
application to which section 124 applies.

If the application described in subsection (1)(a) is for an activity
under any of sections 12, 13, and 14 other than the occupation
of space in the coastal marine area, the application lapses
when a proposed plan is notified that—

“(@ applies to the application; and

“(b) provides that sections 124A to 124C do not apply.

New (majority)

“124A When sections 124B and 124C apply and when they do

‘(D

“(2)

not apply

Sections 124B and 124C apply to an application affected by

section 124 if, when the application is made,—

“(@ the relevant plan has not allocated any of the natural
resources used for the activity; or

“(b) the relevant plan—

“(i) hasallocated some or all of the natural resources
used for the activity to the same type of activity;
and

“(ii) doesnot expressly say that sections 124A to 124C do
not apply.

Sections 124B and 124C do not apply to an application affected
by section 124 if, when the application is made, the relevant
plan expressly says that sections 124A to 124C do not apply.

|
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“124B Applications by existing holders of resour ce consents
“(1) This section applies when—

“(2)
“(3)

“(4)

“(a)

“(b)
“(c)

a person holds an existing resource consent to under-
take an activity under any of sections 12, 13, 14, and 15
using a natural resource; and

the person makes an application affected by section 124;

and

the consent authority receives 1 or more other applica-

tions for a resource consent that—

“(i) areto undertake an activity using some or al of
the natural resource to which the existing consent
relates; and

“(i1) could not commence until the expiry of the con-
sent described in subsection (1)(a).

The application described in subsection (1)(b) is entitled to prior-
ity over every application described in subsection (1)(c).

The consent authority must determine the application
described in subsection (1)(b) before it determines any applica
tion described in subsection(1)(c).

The consent authority must determine an application
described in subsection (1)(b) by applying al the relevant provi-
sions of this Act and the following criteria:

“(a)
“(b)
“(0)
“(d)

the value of the person’s investment; and

the efficiency of the person’s use of the resource; and

the use of industry good practice by the person; and

if the person has been served with an enforcement order

not later cancelled under section 321, or has been con-

victed of an offence under section 338,—

“(@i) how many enforcement orders were served or
convictions entered; and

“(i1) how serious the enforcement orders or convic-
tions were; and

“(iii) how recently the enforcement orders were served
or the convictions entered.
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“124C Applications by persons who are not existing holders

‘(D)

“(2

“(3)

“(4)

“(9)

of resource consents

This section applies when—

“(a@) aperson makes an application for aresource consent to
undertake an activity under any of sections 12, 13, 14,
and 15 using a natural resource; and

“(b) the person does not hold an existing consent for the
same activity using some or al of the same natural
resource; and

“(c) aconsent granted asaresult of the application could not
commence until the expiry of the consent described in
section 124B(1)(a); and

“(d) the person makes the application more than 3 months
before the expiry of the consent described in section
124B(1)(a).

The consent authority must—

“(@ hold the application without processing it; and

“(b) notify the holder of the existing consent—

“(i) that the application has been received; and
“(ii) that the holder may make an application affected
by section 124.

If the holder of the existing consent notifies the consent autho-
rity in writing that the holder does not propose to make an
application affected by section 124, the consent authority must
process and determine the application described in subsection
1)(@).

If the holder of the existing consent does not make an applica-
tion affected by section 124 more than 3 months before the
expiry of the consent, the consent authority must process and
determine the application described in subsection (1)(a).

If the holder of the existing consent makes an application
affected by section 124 more than 3 months before the expiry of
the consent, the consent authority must hold the application
described in subsection (1)(@) until the determination of the
holder’ s application and any appeal .
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“(6)

|
If the result of the determination of the holder’s application
and any appeal is that the holder’s application affected by
section 124 is granted, the application described in subsection
(1)(a) lapses to the extent to which the use of the resource has
been granted to the holder.”

Struck out (majority)

47

Change or cancellation of consent condition on
application by consent holder
Section 127 of the principal Act is amended by repealing
subsection (2).

]

New (majority)

47

“(1)

47A
D

@)

Change or cancellation of consent condition on
application by consent holder

Section 127 of the principal Act is amended by repealing
subsections (1) and (2), and substituting the following
subsection:

The holder of a resource consent may apply to a consent
authority for a change or cancellation of a condition of the
consent, subject to the following:

“(a@) the holder of a subdivision consent must apply under
this section for a change or cancellation of the consent
before the deposit of the survey plan (and must apply
under section 221 for a variation or cancellation of a
consent notice after the deposit of the survey plan); and

“(b) no holder of any consent may apply for a change or
cancellation of a condition on the duration of the
consent.”

Circumstances when consent conditions can be reviewed
Section 128(1)(ba) of the principal Act is amended by omit-
ting the words “ under section 43”.

Section 128 of the principal Act is amended by repealing
subsection (2).

|
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48
@

)

Notice of review
Section 129(1)(d) of the principal Act is amended by adding
theword “; and”.

Section 129(1) of the principal Act is amended by adding the
following paragraph:

Struck out (majority)

“(e) must advise a consent holder by whom a charge is
payable under section 36(1)(ca) of the fact that the charge

is payable and of its amount.”
]

New (majority)

“(e) must advise a consent holder by whom a charge is
payable under section 36(1)(ch)—
“(i) of the fact that the charge is payable; and
“(i1) of the estimated amount of the charge.”

49

New section 133A inserted
The principal Act is amended by inserting, after section 133,
the following section:

“133A Minor corrections of resource consents

50
@

A consent authority that grants aresource consent may, within
15 Dworking[Cldays of the grant, issue an amended consent
that corrects minor mistakes or defects in the consent.”

Transferability of water permits
Section 136 of the principal Act isamended by inserting, after
subsection (2), the following subsection:

“(2A) A transfer under subsection (1) or subsection (2) may befor a

e

limited period.”
Section 136(5) of the principal Act is amended by inserting,

after the expression ** subsection (2)(b)(ii),”, thewords*“andis
not for a limited period,”.
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51  New section 137 substituted
The principal Act is amended by repealing section 137, and
substituting the following section:

“137 Transferability of discharge permits
“(1) The holder of a discharge permit may—
“(@) transfer part or al of the holder’ s interest in the permit;
and
“(b) make the transfer for part or al of the remaining period
of the permit.

Struck out (majority)

“(2) The holder may make the transfer only to—
“(@ alocal authority; or
“(b) an owner or occupier of the site for which the permit is
granted; or
“(c) another person on another site, if—
“(i) the transfer is expressly allowed by a regiona
plan; and
“(ii) the transfer will not result in a discharge that
contravenes regulations made under section 43;
and
“(iii) if the discharge is to water, both sites are in the
same catchment and the new site is downstream
of the origina site; and
“(iv) if the discharge is to air and regulations made
under section 43 apply to a discharge to air, both
sites are in the same air-shed as defined in the
regulations; and
“(v) if the dischargeisto air and subparagraph (iv) does
not apply, both sites are in the same region.
L ]

New (majority)
| |
“(2) The holder may make the transfer if it—
“(@ isfor the site for which the permit is granted; and
“(b) isto—
“(i) another owner or occupier of the site for which
the permit is granted; or
“(it) alocal authority.
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“(2A) The holder may make the transfer if it is for another site and

isto any person, if aregiona plan—

“(@) allowsthe transfer; or

“(b) alows the holder to apply to the consent authority that
granted the permit to be allowed to make the transfer.

“(2B) A regiona plan may allow a transfer or a consent authority

may allow a transfer if—

“(@) the transfer does not worsen the actual effect of any
discharges on the environment; and

“(b) the transfer does not result in any discharges that con-
travene a national environmental standard; and

“(c) if the discharge is to water, both sites are in the same
catchment; and

“(d) if the discharge isto air and a national environmental
standard applies to a discharge to air, both sites are in
the same air-shed as defined in the standard; and

“(e) if thedischargeisto air and paragraph (d) does not apply,
both sites are in the same region.

“(2C) An application under subsection (2A)(b)—

“(@ must be in the prescribed form; and
“(b) must be lodged jointly by the holder of the permit and
the person to whomi it is proposed to transfer the interest
in the permit; and
“(c) must be considered under sections 88 to 115, 120, and
121 asif—
“(i) the application for atransfer were an application
for aresource consent; and
“(i1) the holder were an applicant for a resource
consent.
|

“(3)
“(4)

The transfer has no effect until the consent authority that
granted the permit receives written notice of it.

When a consent authority receives written notice of atransfer

that is made for all of the remaining period of the permit,—

“(@) the original permit, or the part of it that relates to the
part of the interest transferred, is cancelled; and

“(b) theinterest, or the part of it transferred, is a new permit
on the same conditions as the original permit.”
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52  New heading substituted
The principal Act is amended by repealing the heading above
section 139, and substituting the following heading:

“Certificates of compliance or existing use”.

53 Consent authoritiesto grant certificates of compliance
Section 139(6) of the principal Act isamended by omitting the
expression “20(2)”, and substituting the expression
“20A(2)".

Struck out (majority)
I 1

54  New sections 139A to 139D and heading inserted
The principal Act isamended by repealing the heading above
section 140, and substituting the following sections and
heading:
“139A Consent authorities to issue existing use certificates
“(1) A person may request the consent authority to issue a certifi-
cate that—
“(@) describesause of land in a particular location; and
“(b) states that, on the date on which the authority received
the request, the use of the land was a use of land
allowed by section 10.

“(2) The consent authority may require the person to provide any
further information that the authority considers it needs to
determine whether it must issue the certificate.

“(3) The consent authority must issue the certificate if it—

“(@) issatisfied that the use of the land was, on the date on
which the authority received the request, a use of land
allowed by section 10; and

“(b) receives payment of the appropriate administrative
charge.

“(4) A consent authority that must issue a certificate must do so
within 20 working days after the latest of the following dates:
“(a@) thedate onwhich theauthority receivesthe request; and
“(b) thedate on which the authority receives all theinforma
tion required under subsection (2); and
“(c) thedate on which the authority receives the payment of

the appropriate administrative charge.
| ]
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“Non-local decision-making

“139B Minister’s power to intervene

‘(D)

“(2

“(3)

“(4)

If the Minister becomes aware of a matter described in sub-
section (2), by receiving a request described in subsection (3) or
by another means, the Minister may exercise any of the pow-
ers described in subsection (4).

The matters are—

“(a) an application for a resource consent; or

“(b) arequest to alocal authority for achange to be madeto
a plan under the First Schedule; or

“(c) arequest to a local authority for the preparation of a
regional plan under the First Schedule; or

“(d) a notice of requirement under any of sections 168,
168A, 189, and 189A.

Therequest isfor the Minister to intervene on amatter, and is

from—

“(@ an applicant; or

“(b) aperson who has requested a local authority to make a
change to a plan under the First Schedule; or

“(c) aperson who has requested alocal authority to prepare
aregional plan under the First Schedule; or

“(d) alocal authority required to deal with a matter; or

“(e) arequiring authority; or

“(f) aheritage protection authority.

The powers are—

“(a) to decide not to intervene; or

“(b) to exercise the power in section 140, if the section
applies; or

“(c) to make a submission on the matter for the Crown; or

“(d) to appoint a project co-ordinator for a matter to advise
the local authority on anything relating to the matter; or

“(e) if the matter involves more than 1 loca authority, to
direct the local authoritiesto hold ajoint hearing on the
meatter; or

“(f) if alocal authority appoints 1 or more hearings commis-
sioners for a matter, to appoint 1 additional hearings

commissioner for the matter.
[ |
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“(9)

1
The following provisions apply to the Minister's powers
under subsection (4)(e) and (f):
“(a@) if the Minister givesadirection under subsection (4)(e),—
“(i) thelocal authoritiesto whichitisgiven must hold
the joint hearing; and
“(i1) section 102 applies, with the necessary modifica-
tions, to the hearing; and
“(b) if the Minister appoints a hearings commissioner under
subsection (4)(f), the commissioner has the same powers,
functions, and duties as a commissioner appointed by
the local authority.

“139C Minister’s power to call in requests and notices of

‘(D)

“(2

national significance

Every reference in sections 140 to 150 to an application for a

resource consent, or to an application, must be read as includ-

ing a reference to—

“(a) arequest for a change to be made to a plan under the
First Schedule; or

“(b) arequest for the preparation of aregional plan under the
First Schedule; or

“(c) a notice of requirement under any of sections 168,
168A, 189, and 189A.

Every reference in sections 140 to 150 to a consent authority

must be read as including a reference to—

“(a@) alocal authority, for arequest for a change to be made
to a plan; or

“(b) aregiona council, for arequest for the preparation of a
regional plan; or

“(c) aterritoria authority, for a notice of requirement.

“139D Board of inquiry’s power to deal with notices of

national significance
If the effect of section 139C isthat sections 140 to 150 apply to a
notice of requirement under any of sections 168, 168A, 189,
and 189A, a board of inquiry appointed under section 146—
“(a@ must decide whether to confirm the requirement, mod-
ify it, impose conditions on it, or withdraw it; and
]
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Struck out (majority)

“(b) has the same powers as—
“(i) arequiring authority under section 172; or
“(i1) a heritage protection authority under section
192.”

New (majority)

I
54

|
New section 139A inserted
The principal Act is amended by inserting, after section 139,
the following section:

“139A Consent authorities to issue existing use certificates

‘(D)

“(2)

‘(3

“(4)

A person may request the consent authority to issue a certifi-

cate that—

“(@) describesause of land in a particular location; and

“(b) statesthat the use of the land was a use of land allowed
by section 10 on the date on which the authority issues
the certificate; and

“(c) specifiesthe character, intensity, and scale of the use on
the date on which the authority issues the certificate.

A person may request the consent authority to issue a certifi-

cate that—

“(@) describes an activity to which section 10A or section
20A applies; and

“(b) states that the activity was an activity alowed by
section 10A or section 20A on the date on which the
authority issues the certificate; and

“(c) specifiesthe character, intensity, and scale of the activ-
ity on the date on which the authority issues the certifi-
cate; and

“(d) describes the period for which the activity is alowed
under section 10A or section 20A.

The consent authority may require the person to provide any
further information that the authority considers it needs to
determine whether it must issue the certificate.

The consent authority must issue a certificate under subsection
@) if it—
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“(9)

“(6)

“(7)

“(8)

“(9)

|

“(a) is satisfied that the use of the land was a use of land
allowed by section 10 on the date on which the autho-
rity issues the certificate; and

“(b) receives payment of the appropriate administrative
charge.

The consent authority must issue a certificate under subsection

@ if it—

“(@) issatisfied that the activity was an activity allowed by
section 10A or section 20A on the date on which the
authority issues the certificate; and

“(b) receives payment of the appropriate administrative
charge.

A consent authority that must issue a certificate must do so

within 20 working days after the latest of the following dates:

“(a) thedate onwhich theauthority receivesthe request; and

“(b) thedate on which the authority receives all theinforma
tion required under subsection (2); and

“(c) thedate on which the authority receives the payment of
the appropriate administrative charge.

Subsection (8) applies if a consent authority that issued an
existing use certificate becomes aware that the information
that a person provided in order to obtain the certificate con-
tained inaccuracies.

The authority must revoke the certificate, if it is satisfied that
the inaccuracies were material in satisfying the authority that
it must issue the certificate.

An existing use certificate is treated as an appropriate resource
consent. The provisions of this Act apply to the certificate,
except for sections 87AA to 119, 123, 124, and 126 to 150.”

|

Struck out (majority)

55

Minister’s power to call in matters of national
significance
Section 140(2)(d) of the principal Act is amended by adding

the words “or district”.
[
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55

“140

New heading and new sections 140 to 141B substituted
The principal Act isamended by repealing the heading above
section 140 and sections 140 and 141, and substituting the
following heading and sections:

“Decisions on matters of national significance

Meaning of application, applicant, and consent authority
in sections 141 to 150A
In sections 141 to 150A,—

“(a

“(b)

“(0)

application for a resource consent means—

“(i) an application for a resource consent; or

“(ii) arequest for a change to be made to a plan under
Schedule 1; or

“(iii) arequest for the preparation of a regional plan
under Schedule 1; or

“(iv) a notice of requirement under any of sections
168, 168A, 189, and 189A:

applicant means—

“(i) an applicant for a resource consent; or

“(ii) a person who has requested a local authority to
make a change to a plan under Schedule 1; or

“(iii) a person who has requested a local authority to
prepare aregional plan under Schedule 1; or

“(iv) alocal authority required to deal with amatter; or

“(v) arequiring authority; or

“(vi) aheritage protection authority:

consent authority means—

“(i) alocal authority, for an application for aresource
consent; or

“(i1) alocal authority, for a request for a change to be
made to a plan; or

“(iii) aregional council, for a request for the prepara-
tion of aregiona plan; or

“(iv) aterritorial authority, for a notice of requirement.

“141 Minister’s power to intervene
“(1) This section applies when the Minister—

“(a

receives a request to intervene on an application for a
resource consent by 1 or more applicants; or
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“(2)

‘(3

“(4)

“(3

“(b) decidesto apply the section.

The Minister—

“(@ must have regard to the factors described in subsection
(3); and

“(b) may exercise 1 or more of the powers described in
subsection (4).

The factors are—

“(@) whether an application for aresource consent involvesa
proposal of national significance under section 141A(2);
and

“(b) whether such an application would be adequately con-
sidered if left to the consent authorities that would nor-
mally decide it; and

“(c) whether the consent authorities that would normally
decide such an application consider that the exercise of
any of the powers in subsection (4) iS appropriate.

The powers are—

“(a) to decide not to intervene:

“(b) to cal in the application for a resource consent under
section 141A:

“(c) to make asubmission on the application for a resource
consent for the Crown:

“(d) toappoint aproject co-ordinator for an application for a
resource consent to advise the consent authority on
anything relating to the application:

“(e) if the application for a resource consent involves more
than 1 consent authority, to direct the consent authori-
ties to hold a joint hearing on the application:

“(f) if aconsent authority appoints 1 or more hearings com-
missioners for an application for a resource consent, to
appoint 1 additional hearings commissioner for the
application.

If the Minister gives a direction under subsection (4)(e),—

“(@ theconsent authoritiestowhichitisgiven must hold the
joint hearing; and

“(b) section 102 applies, with the necessary modifications,
to the hearing.
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“(6)

|
If the Minister appoints a hearings commissioner under sub-
section (4)(f), the commissioner has the same powers, func-
tions, and duties as a commissioner appointed by the consent
authority.

“141A Ministers power to call in applications involving

“(1)

“(2

proposals of national significance

When the Minister considersthat an application for aresource

consent involves a proposal of national significance, the Min-

ister may make 1 of the following directions:

“(a) adirection that the application be referred for decision
to a board of inquiry under sections 146 to 149; or

“(b) adirection that the application, after the consent autho-
rity has received submissions on it, be referred for deci-
sion to the Environment Court under section 150A.

In deciding whether an application for a resource consent
involves a proposal of national significance, the Minister may
have regard to any relevant factor, including whether the
application—

“(@ has aroused widespread public concern or interest
regarding its actua or likely effect on the environment,
including the global environment; or

“(b) involvesorislikely to involve significant use of natural
and physical resources; or

“(c) affectsorislikely to affect any structure, feature, place,
or area of national significance; or

“(d) affects or is likely to affect more than one region or
district; or

“(e) affects or is likely to affect or is relevant to New
Zedland's international obligations to the global envi-
ronment; or

“(f) involves or is likely to involve technology, processes,
or methods which are new to New Zealand and which
may affect the environment; or

“(g) resultsorislikely toresultin or contribute to significant
or irreversible changes to the environment, including
the global environment; or

|
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|
“(h) isoris likely to be significant in terms of section 8
(Treaty of Waitangi).

“141B Form and effect of Minister’s direction
“(1) A direction by the Minister under section 141A(1) must—
“(@) beinwriting signed by the Minister; and
“(b) state the reasons for the direction; and
“(c) be served on the consent authority to which an applica-
tion for a resource consent is made or likely to be
made—

“(i) nolater than 5 working days before the date fixed
for the commencement of the hearing of the
application; or

“(ii) if no hearing is to be held, before the consent
authority notifies its decision on the application
under section 114; or

“(iii) if no application for a resource consent has yet
been made, as soon as practicable after the direc-
tion is made.

“(2) The Minister may recover from an applicant for a resource
consent the actual and reasonable costs incurred by the Minis-
ter in exercising the Minister’s powers under sections 140 to
150.

“(3) The following sections apply to the recovery of costs under
subsection (2) as if reference to charges were references to the
recovery of costs and references to the local authority were
references to the Minister:

“(@) section 36(3A) (which provides for local authorities to
provide estimates); and

“(b) section 36(4) (which sets out the criteria alocal autho-
rity must have regard to when fixing charges).

“(4) Sections 357 and 358 apply to a requirement to pay costs
under this section.”
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New (majority)

55A Deferral by Minister pending application for additional
consents
Section 142(1) of the principal Act isamended by omitting the
expression “section 141(1)”, and substituting the expression
“section 141B(1)”.

55B Consent authority’s obligations
Section 143(1) of the principal Act isamended by omitting the
expression “section 141", and substituting the expression
“section 141B(1)”.

55C Notification of direction by Minister
Section 144(1) of the principal Act isamended by omitting the
expression “section 141", and substituting the expression
“section 141B(1)" .

55D Submissionsto Minister
Section 145(1) of the principal Act isamended by omitting the
expression “section 141", and substituting the expression
“section 141B(1)" .

56 Board of inquiry

(1) Section 146 of the principa Act is amended by repealing
subsection (2), and substituting the following subsections:

“(2) The Minister must—

“(a) appoint no fewer than 3, and no more than 5, members
to the board; and
“(b) appoint 1 of the members as chairperson.

Struck out (majority)

“(2A) In appointing members, the Minister must have regard to the

need for the board to have available to it,—

“(@ from its members, knowledge, skill, and experience
relating to—
“() thisAct; and
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Struck out (majority)
I 1

“(i1) matters relevant to the specific applications that
are likely to come before the board; and
“(iii) tikanga Maori; and
“(b) from its chairperson, knowledge, skill, and experience
relating to judicial processes.
L ]

New (majority)
| |
“(2A) In appointing members, the Minister must have regard to the
need for the board to have available to it, from its members,
knowledge, skill, and experience relating to—
“(@ thisAct; and
“(b) matters relevant to the specific applications that are
likely to come before the board; and
“(c) tikanga Maori.
“(2B) The Minister must appoint a current, former, or retired Envi-
ronment Court Judge as the chairperson.”

(2) Section 146 of the principal Act is amended by adding the
following subsections:

“(4) The Minister may recover from an applicant for a resource
consent the actual and reasonable costs incurred by aboard of
inquiry exercising its powers under sections 146 to 149.

“(5) The following sections apply to the recovery of costs under
subsection (4) as if reference to charges were references to the
recovery of costs and references to the local authority were
references to the Minister:

“(@ section 36(3A) (which provides for local authorities to
provide estimates); and

“(b) section 36(4) (which sets out the criteria alocal autho-
rity must have regard to when fixing charges).

“(6) Sections 357 and 358 apply to a requirement to pay costs
under this section.”

56A Conduct of inquiry

(1) Section 147 of the principa Act is amended by repealing
subsection (2), and substituting the following subsections:

| |
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New (majority)

“(2

|

A board of inquiry considering an application for a resource
consent to which a direction under section 141B(1) rel ates—
“(@ has the same powers and duties as a consent authority,

except that a board—

“(i) may permit cross-examination; and

“(i1) must keep afull record of its hearings, and
“(b) must apply sections 37 and 105 to 112 as if it were a

consent authority.

“(2A) A board of inquiry may request further information under

@

©)

4)
“(3

“(6)

section 92 about an application for a resource consent to
which a direction under section 141B(1) relates as if the board
were a consent authority.”

Section 147(3) of the principal Act isamended by omitting the
words " and 104 (which relate to hearing dates and notification
and matters to be considered)”, and substituting the words “,
104, and 104A to 104F”.

Section 147(4) of the principal Act is amended by—

(@ omitting the words “and 104", and substituting the
words *, 104, and 104A to 104F”; and

(b) omitting the expression *“ section 141", and substituting
the expression ““section 141B(1)".

Section 147 of the principal Act is amended by adding the

following subsections:

A board of inquiry considering a request for a change to be
made to aregional plan or preparation of aregional plan under
Schedule 1 to which a direction under section 1418(1) rel ates—
“(@) hasthe same powersasalocal authority under Part 2 of
Schedule 1, except that—
“(i) clauses 27 and 29(6) to (8) do not apply; and
“(ii) aboard may permit cross-examination; and
“(iii) a board must keep a full record of its hearings,
and
“(b) must apply sections 37 and 66 to 70B as if it were a
regional council.

A board of inquiry considering a change to a district plan
under Schedule 1 to which a direction under section 141B(1)
relates—

|
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New (majority)

“(7)

|

“(@) hasthe same powersasalocal authority under Part 2 of
Schedule 1, except that—
“(i) clauses 27 and 29(6) to (8) do not apply; and
“(ii) aboard may permit cross-examination; and
“(iii) a board must keep a full record of its hearings,

and

“(b) must apply sections 37 and 74 to 77D as if it were a

territorial authority.

A board of inquiry considering a notice of requirement under
any of sections 168, 168A, 189, and 189A to which adirection
under section 141B(1) relates—
“(@) has the same powers as a territoria authority, except
that a board—
“(i) may permit cross-examination; and
“(i1) must keep afull record of its hearings, and
“(b) must apply sections 37, 169, 170, 171, and 175 as if it
were aterritorial authority; and
“(c) must apply section 173 as if it were a territorial autho-
rity, except that its statement of the time within which
an appeal may be lodged must say that the appeal is
under section 149A; and
“(d) must consider whether to confirm the requirement,
modify it, impose conditions on it, or withdraw it; and
“(e) for the purposes of paragraph (d), has the same powers
as_
“(1) arequiring authority under section 172; or
“(i1) a heritage protection authority under section
192"

57

“148
“(2)

New sections 148 to 149A inserted
The principal Act is amended by repealing sections 148 and
149, and substituting the following sections:

Board to produce draft report
As soon as practicable after a board of inquiry has completed
an inquiry under section 147, it must—
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Struck out (majority)

“(a)

make its draft decision; and

New (majority)

“(a

|

make—

“(i) its draft recommendation, if it is recommending
additional changes to aregional coastal plan; or

“(i1) itsdraft decision, in any other case; and

“(2

“(9

“(4)

“(b)

produce a draft written report.

The draft report—

“(a

“(b)
“(0)
“(d)
“(e)

“(f)

must state the [Hoard's draft decision_Idraft recom-
mendation or draft decision that the board made under
subsection (1)]and

must give reasons for the [recommendation or[_tleci-
sion; and

must include the principal issues; and

must include the findings of fact; and

may recommend changes to any plan or regional policy
statement; and

may recommend the issue, change, or revocation of—
“(i) anational policy statement; or

“(ii) aNew Zealand coastal policy statement.

The board must send a copy of the draft report to—

“(a)
“(b)

“(c)
“(d)
“(e)

“(f)

the applicants to whom the report relates; and

the local authority that received the application [for a
resource consent5Jand -
any other relevant local authorities; and

the persons who made submissions; and

the Minister of Conservation, if the report relates to the
functions of the Minister; and

the Minister.

The board must invite the persons to whom the draft report is
sent to send their comments on any aspect of it to the board
within 20 working days of the date of the invitation.
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149 Board to decide application
As soon as practicable after the 20 working daysreferred toin
section 148(4), the board of inquiry must—

‘(D)

“(a)

consider any comments received; and

Struck out (majority)

“(b)

make its decision; and

New (majority)

“(b)

|
make—
“(i) itsrecommendation, if it is recommending addi-
tional changes to a regional coastal plan; or
“(i1) itsdecision, in any other case; and

“(2

“(3)

“(4)

86

“(0)

produce a written report.

The report—

“(a)
“(b)
“(0)
“(d)
“(e)

“(f)

must state the [Hoard’ s decision_Trecommendation or
decision that the board made under subsection (1) ;land
must give reasons for the [recommendation or[Ideci-
sion; and

must include the principal issues; and

must include the findings of fact; and

may recommend changes to any plan or regional policy
statement; and

may recommend the issue, change, or revocation of—
“(i) anational policy statement; or

“(i1) aNew Zealand coastal policy statement.

The board must send a copy of the report to—

“(a)
“(b)

“(0)
“(d)
“(e)

“(f)

the applicants to whom the report relates; and

the local authority that received the application [for a
resource consent5land -
any other relevant local authorities; and

the persons who made submissions; and

the Minister of Conservation, if the report relates to the
functions of the Minister; and

the Minister.

The board must—

“(a

publish the report; and
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“(b) give public notice of where and how copies of it can be
obtained.

New (majority)

“(9

|
If areport recommends changesto aregional coastal plan, the
relevant local authority must deal with the recommendation
under clause 16 of Schedule 1.

“149A Appeals on questions of law

‘(D)

“(2)

A person described in section 149(3) may appeal to the High
Court against a decision under section 149(1) on a question of
law only.

Sections 300 to 308 apply to the appeal, subject to the

following:

“(a) every reference in the sections to the Environment
Court must be read as a reference to the board; and

“(b) the sections must be read with any other necessary
modifications; and

“(c) theHigh Court Rulesapply if aprocedural matter is not
dealt with in the sections.”

Struck out (majority)

58

1
Residual powers of consent authority
Section 150 of the principal Act is amended by omitting the
word “Minister”, in the first place where it appears, and

substituting the word *“board” .
]

New (majority)

58

Residual powers of consent authority

Section 150 of the principal Act is amended by—

(8 omitting the expression *“section 141", and substituting
the expression *“section 141B(1)”"; and

(b) omitting theword “Minister”, in thefirst place where it
appears, and substituting the word “ board” .
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New (majority)

[
58A

|
New section 150A inserted
The principal Act is amended by inserting, after section 150,
the following section:

“150A Reference to Environment Court

‘(D)
“(2

58B

This section applies if the Minister gives a direction under
section 141A(1)(b).

The Minister’s direction is implemented as follows:

“(@) the parties must continue the proceedings in the Envi-
ronment Court at the direction of the Minister; and

“(b) the Minister must supply to the Court the documents
provided to the Minister under section 143(1)(a); and

“(c) all persons who made submissions on the application
for a resource consent are parties to the proceedings
under section 274(1)(e).”

Publication, etc, of Order in Council

Section 154(b)(iv) of the principal Act is amended by omit-
ting, after the word “authorities”, the words “and triba
runanga’.

59

Further information, public notification, submissions,
and hearing

Section 169(1) of the principal Act isamended by omitting the
words *, 95 to 103, and 115", and substituting the words * []
92A, 928, Jand 95 to 103”. )

New (majority)

S9A

Further information, public notification, submissions,
and hearing

Section 190(1) of the principal Act is amended by inserting,
after the expression “92,”, the expression “ 924, 92B,”.

|

60
1)

88

Territorial authority to issue a consent notice
Section 221 of the principal Act is amended by repealing
subsection (3), and substituting the following subsections:
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“(3) At any time after the deposit of the survey plan,—
“(a) theowner may apply to aterritorial authority to vary or
cancel any condition specified in a consent notice:
“(b) theterritoria authority may review any condition speci-
fied in a consent notice and DMary or[tancel [dr vary[]
the condition.

“(3A) Sections [88 to 121 and[(1127 to 132 apply, with all neces-
sary modifications, in relation to an application made or
review conducted under subsection (3).”

(2) Section 221(5) of the principal Act isamended by omitting the
words “ by any agreement”, and substituting the words *“ after
an application or review” .

New (majority)
| |
60A Vesting of ownership of land in coastal marine area or
bed of lake or river in the Crown or territorial authority
Section 237A(2) of the principal Act is amended by omitting
the expression “(1)(b)(i)”, and substituting the expression

(o).

61 Transferstothe Crown or regional council
Section 237D(1) of the principal Act is amended by omitting
the words * [By the[_Minister of Conservation or the regional
council, as the case may be,” [LJand substituting the words
“administering body” [

62  New section 251A inserted
The principal Act is amended by inserting, after section 251,
the following section:

“251A Appointment of acting Principal Environment Judge
“(1) This section appliesif—
“(@ the Principal Environment Judge is unable to exercise
the duties of office because of illness or absence from
New Zealand, or for any other reason; or
“(b) the office of Principal Environment Judge is vacant.

“(2) The Governor-Genera may appoint another Environment
Judge to act in place of the Principal Environment Judge until
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“(3)

63
@

)

©)

the Principal Environment Judge resumes the duties of that
office or a successor is appointed, as the case may be.

While acting in place of the Principal Environment Judge, the

acting Principal Environment Judge—

“(@ may perform the functions and duties of the Principal
Environment Judge; and

“(b) may for that purpose exercise al the powers of the
Principal Environment Judge.”

Registrar and other officers

Section 260(1) of the principal Act is amended by inserting,
after paragraph (a), the following paragraph:

“(aa) may have 1 or more Deputy Registrars; and”.

Section 260(2) of the principal Act is amended by inserting,
after the word “Registrar”, the words, “, a Deputy
Registrar,”.

Section 260 of the principal Act isamended by inserting, after
subsection (2), the following subsection:

“(2A) A Deputy Registrar has al the powers, functions, duties, and

immunity of the Registrar subject to the control of the
Registrar.”

64  Protection from legal proceedings
Section 261 of the principal Act is amended by adding the
following subsection:

“(3) No action lies against the Registrar for anything the Registrar
says or does, or omits to say or do, while acting in good faith
under section 278(3), section 281(5), or section 281A.”

Struck out (majority)

1 1

65 Conferences

(1) Section 267 of the principal Act is amended by repealing
subsections (1) and (2), and substituting the following
subsections:

“(1) An Environment Judge must, as soon as practicable after the

lodging of proceedings, require the parties to the proceedings
to be present in person or by a representative at a conference

presided over by a member of the Court.
]
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Struck out (majority)

“(1A) For the purpose of subsection (2)(a), the person who has

brought the proceedings must, not later than 20 working days
before the conference, provide to the Court and the other
parties to the proceedings a memorandum setting out the
issues to be tried in the proceedings.

“(2) The member of the Court presiding at a conference convened

under subsection (1), after giving the parties an opportunity to

be heard,—

“(@ must define the issues to be tried; and

“(b) may do 1 or more of the things specified in subsection
(3)(a) to (m).

“(2A) At any time after the conference held under subsection (1), an

Environment Judge (either on the Judge’ sown initiation or the
request of a party) may require the parties to the proceedings
to be present in person or by a representative at a conference
presided over by a member of the Court.”

(2) Section 267(3) of the principal Act is amended by—

(8 omitting the expression ** subsection (1)”, and substitut-
ing the expression “subsection (2A)”"; and
(b) repeaing paragraph (c).

(3) Section 267(4) of the principal Act isamended by omitting the
expression *“subsection (1), and substituting the words “this
section”.

L ]

66 Additional dispute resolution
The heading to section 268 of the principal Act isamended by
omitting the word “ Additional”, and substituting the word
“Alternative”.

Struck out (majority)
| 1
67 Representation at proceedings

Section 274(4)(b) of the principal Act is amended by adding
thewords *, but only if the matters are within the scope of the
appeal, inquiry, or other proceeding”.
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New (majority)

67

“(4)

|
Representation at proceedings
Section 274 of the principal Act is amended by repealing
subsection (4), and substituting the following subsections:

A person who becomes a party to the proceedings under this
section may appear and call evidence in accordance with
subsection (4A).

“(4A) Evidence may not be called under subsection (4) unless the

evidence is both—

“(a) on matters within the scope of the appeal, inquiry, or
other proceeding; and

“(b) inthe case of aperson described in subsection (1)(€), on
matters arising out of that person’s submissions in the
previous related proceedings or on any matter on which
that person could have appealed.”

Struck out (majority)

68
@

e

1
Evidence
Section 276(1)(c) of the principal Act is amended by adding
the expression “; and”.
Section 276(1) of the principal Act is amended by adding the
following paragraph:
“(d) commission a report from any person on any matter
raised in an appeal, including any review of evidence
provided to the Court by any party.”

New (majority)

68

|
Evidence
Section 276 of the principal Act isamended by inserting, after
subsection (1), the following subsection:

“(1A) The Court may, whether or not the parties consent,—

“(a) accept evidence that was presented at a hearing held by
the consent authority under section 39:
“(b) direct how evidence is to be given to the Court.”
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69

[(Environment ICourt has powers of [@[District Court

New (majority)

D

@

|
Section 278(1) of the principal Act is amended by adding the
words “, including, without limitation, the power to commis-
sion areport from an independent expert on any matter raised
inan appeal, as provided for by rules 342 to 348 of the District
Courts Rules 1992”.

Section 278 of the principal Act isamended by inserting, after
subsection (1), the following subsection:

“(1A) Despite rule 346 of the District Courts Rules 1992, an inde-

pendent expert from whom a report is commissioned under
subsection (1) must be available to be cross-examined by any

party.”
|

©)
“(3

“(4)

“(9)

70

‘(D)

Section 278 of the principal Act is amended by repealing
subsection (3), and substituting the following subsections:

If the Registrar is directed to do so by an Environment Judge,

the Registrar may act on behalf of the Environment Court or

an Environment Judge in doing any act preliminary or inci-

dental to any proceedings, including—

“(@ the [Ossuel] O$suingl]of summonses requiring the
attendance of witnesses; and

“(b) themaking of an order for the production of documents,
and

“(c) the convening of a conference under section 267.

An order made by the Registrar under subsection (3) or [an
application granted under [C$ection 281 must be treated asiif it
were an order of the Environment Court.

The Registrar may take astatutory declaration or an affidavit.”

Powers of Environment Commissioner sitting without
Environment Judge

Section 280 of the principal Act is amended by repealing
subsection (1), and substituting the following subsections:

An Environment Commissioner or Environment Commis-
sioners sitting without an Environment Judge may exercise
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such powers as may be conferred by the Principal Environ-

ment Judge either generaly or in relation to a particular mat-

ter, and on such terms and conditions as the Principal Envi-

ronment Judge may think fit, including [d[_jpower to—

“(@) issue summonses requiring the attendance of witnesses;
and

“(b) convene a conference under section 267.

“(1A) An order made by an Environment Commissioner under

subsection (1) must be treated as if it were an order of the
Environment Court.

“(1B) An Environment Commissioner may take a declaration or an

71

“(3

72

affidavit.”

Waivers and directions
Section 281 of the principal Act is amended by adding the
following subsection:

A Registrar may exercise a power in this section if conferred
by the Principal Environment Judge either generally or in
relation to a specific matter and, in either case, on such terms
and conditions as the Principal Environment Judge thinksfit.”

New sections 281A and 281B inserted
The principal Act is amended by inserting, after section 281,
the following sections:

“281A Registrar may waive, reduce, or postpone payment of

‘(D)

“(2)

94

fee

The Registrar may waive, reduce, or postpone the payment to
the Court of any fee prescribed by regulations made under this
Act.

The powers in subsection (1) may be exercised only if—

“(@) the person responsible for paying the fee is unable to
pay the fee in whole or in part; or

“(b) inthe case of proceedings concerning a matter of public
interest, the proceedings are unlikely to be commenced
or continued if the powers are not exercised.
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“281B Review of exercise of power by Registrar

‘(D)

“(2

“(3)

73
@

)

©)
“(9)

A person directly affected by the exercise of a power by a
Registrar may apply to an Environment Judge to reconsider
the matter.

The application must be by notice to the Registrar and other
persons affected, within 5 working days after the Registrar’s
determination or action.

The Environment Judge may confirm, modify, or reverse the
decision of the Registrar.”

Reference of questions of law to High Court

Section 287(2) of the principal Act isamended by omitting the
words “ of the High Court at Wellington”, and substituting the
words “at the appropriate registry of the High Court”.

Section 287(4) of the principal Act isamended by omitting the
words * of the High Court at Wellington”, and substituting the
words “at the appropriate registry of the High Court”.

Section 287 is amended by adding the following subsection:

For the purposes of this section, the appropriate registry of the
High Court is the office of the High Court nearest to the place
where the appeal, inquiry, or other proceedings was or is
being conducted.”

Struck out (majority)

74

“290

“(1)

“(2

“(3)

1
New section 290 substituted
The principal Act is amended by repealing section 290, and
substituting the following section:

Powers of Environment Court in relation to appeals and
inquiries

An appeal to the Environment Court must be by way of
rehearing, and based on the evidence used before the person
who made the decision appealed against.

No new evidence may be presented, except—

“(@ by aperson specifiedin section 274(1)(c) or (d) who has
become a party to the appeal under section 274(2); or

“(b) with the leave of the Court.

If new evidence is presented under subsection (2), the Court

must allow other parties to present evidence in reply.
]
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Struck out (majority)

“(4)

“(9)

“(6)
“(7)

“(8)

1
In conducting an appeal, the Environment Court must con-
sider, to the extent relevant to the appeal,—
“(@) the decision appealed against, including reasons for the
decision; and
“(b) any report or submission made, or evidence presented,
to the person who made the decision appealed against.

The Court may hear an appea de novo (in whole or in part)

only if it is satisfied that—

“(@) the evidence relied upon at the hearing was insuffi-
ciently tested or was otherwise unsafe; or

“(b) theprinciplesof natural justice were not observed at the
consent authority hearing; or

“(c) important new evidence has become available; or

“(d) itisnecessary to do so in the interests of justice.

The Environment Court may confirm, amend, or cancel a
decision of a consent authority to which an appeal relates.

The Environment Court may recommend the confirmation,
amendment, or cancellation of a decision of alocal authority
on a policy statement or plan to which a reference relates.

This section does not affect any other power or duty that the
Environment Court has under this Act or any other

enactment.”
[ |

New (majority)

74

|
New section 290A inserted

The principal Act is amended by inserting, after section 290,
the following section:

“290A Environment Court to haveregard to decision that is

subject of appeal or inquiry

In determining an appeal or inquiry, the Environment Court
must have regard to the decision that is the subject of the
appeal or inquiry.”

75

96

New section 293 substituted
The principal Act is amended by repealing section 293, and
substituting the following section:
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Struck out (majority)

“293

“(1)

“(2
“(3)

“(4)

Environment Court may refer matter back to local
authority

After hearing an appeal against, or an inquiry into, the provi-
sions of any policy statement or plan, the Environment Court
may direct the local authority—

“(a) to rehear the proceedings concerned; or
“(b) to consider or determine (whether for the first time or
again) any matters the Court directs.

The Court must state its reasons for giving a direction under
subsection (1).

The Court may give thelocal authority any directionsit thinks

fit relating to—

“(@) rehearing any proceedings directed to be reheard; or

“(b) considering or determining any matter directed to be
considered or determined.

In rehearing any proceedings or considering or determining a
matter, the local authority must comply with the Environment
Court’ s directions and have regard to its reasons for giving a

direction.”
[ |

New (majority)

“293

“(1)

“(2

Environment Court may order change to policy
statements and plans

After hearing an appeal against, or an inquiry into, the provi-
sions of any policy statement or plan that is before the Envi-
ronment Court, the Court may direct the local authority to—

“(a) prepare changes to the policy statement or plan to
address any matters identified by the Court:

“(b) consult the parties and other persons that the Court
directs about the changes:

“(c) submit the changes to the Court for confirmation.

The Court—
“(@ must state its reasons for giving a direction under sub-
section (1); and
“(b) may give directions under subsection (1) relating to a
matter that it directs to be addressed.
|
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New (majority)

“(3)

“(4)

“(9)

75A

D

)
“(2)

|
Subsection (4) applies if the Environment Court finds that a
policy statement or plan that is before the Court departs
from—

“(@ anational policy statement:

“(b) the New Zealand coastal policy statement:

“(c) arelevant regional policy statement:

“(d) arelevant regional plan:

“(e) awater conservation order.

The Environment Court may allow a departure to remain if it
considers that it is of minor significance and does not affect
the genera intent and purpose of the policy statement or plan.

In subsections (3) and (4), departs and departure mean that a

policy statement or plan—

“(@) does not give effect to a nationa policy statement, the
New Zealand coastal policy statement, or a relevant
regional policy statment; or

“(b) isinconsistent with a relevant regional plan or water
conservation order.”

No review of decisions unlessright of appeal or
reference to inquiry exercised

Section 296 of the principal Act is amended by omitting the
heading, and substituting the heading “No review of certain
decisions”.

Section 296 is amended by adding, as subsection (2), the
following subsection:

In relation to whether a decision made by a consent authority
under section 93 or section 94 to notify or not to notify an
application for a resource consent was unauthorised or other-
wise invalid,—
“(a no application for review under Part 1 of the Judicature
Amendment Act 1972 may be made; and
“(b) no proceedings seeking a writ of, or in the nature of,
mandamus, prohibition, or certiorari, or adeclaration or
injunction in relation to that decision, may be heard by
the High Court.”
|
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76  Notice of appeal

(1) Section 300(2) of the principal Act isamended by omitting the
words “at Wellington”.

(2)  Section 300(6) of the principal Act isamended by omitting the
words “at Wellington”.

77 Right to appear and be heard on appeal
Section 301(1)(b) of the principal Act isamended by omitting
the words “at Wellington”.

78 Partiesto the appeal before the High Court
Section 302(2)(a) of the principal Act isamended by omitting
the words “at Wellington”.

79 Ordersof the High Court
Section 303(1) of the principal Act isamended by omitting the
words “at Wellington”.

80 Additional appeals on points of law
Section 305(1) of the principal Act isamended by omitting the
words “at Wellington”.

81 Date of hearing
Section 307 of the principal Act is amended by omitting the
words “at Wellington”.

Struck out (majority)

1 1

82  Scope and effect of declaration

(1) Section 310(g) of the principal Act is amended by adding the
expression “; or”.

(2) Section 310(h) of the principal Act isamended by omitting the
words *, except for an issue as to whether any of sections 93
to 94C have been, or will be contravened”, and substituting
the expression “; or”.

(3) Section 310 of the principal Act is amended by adding the

following paragraph:
“(i) whether an application for a resource consent—
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Struck out (majority)

1

“(i) is required to be or should have been notified
under section 93 or served under section 94(1); or

“(i1) isnot required to be or need not have been noti-

fied under section 94(2).”
]

New (majority)

82
@

|
Scope and effect of declaration
Section 310 of the principal Act is amended by repealing
paragraph (b), and substituting the following paragraphs:
“(b) whether, contrary to section 62(3), a provision or pro-
posed provision of aregiona policy statement—

“(i) does not, or is not likely to, give effect to a
provision or proposed provison of a national
policy statement or New Zealand coastal policy
statement; or

“(ii) is, or is likely to be, inconsistent with a water
conservation order; or

“(ba) whether aprovision or proposed provision of aregional
plan,—

“(i) contrary to section 67(3), does not, or is not likely
to, give effect to a provision or proposed provi-
sion of anational policy statement, New Zealand
coastal policy statement, or regional policy state-
ment for the region; or

“(if) contrary to section 67(4), is, or is likely to be,
inconsistent with a water conservation order, any
other regional plan for the region, or adetermina-
tion or reservation of the chief executive of the
Ministry of Fisheries made under section 186E of
the Fisheries Act 1996; or

“(bb) whether a provision or proposed provision of a district
plan,—

“(i) contrary to section 75(3), does not, or is not likely
to, give effect to a provision or proposed provi-
sion of anational policy statement, New Zealand
coastal policy statement, or regional policy state-
ment; or
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New (majority)

)
©)

(4)

|
“(if) contrary to section 75(4), is, or is likely to be,
inconsistent with a water conservation order or a
regional plan for any matter specified in section
30(1); or”.
Section 310(g) of the principal Act is amended by adding the

word “; or”.

Section 310 of the principal Act isamended by inserting, after

paragraph (g), the following paragraph:

“(ga) whether a decision made by a consent authority under
section 93 or section 94 to notify or not to notify an
application for a resource consent was unauthorised or
otherwise invalid; or”.

Section 310(h) of the principal Act isamended by omitting the

words *, except for an issue as to whether any of sections 93

to 94C have been, or will be contravened”.

83
@

@

Notification of application
Section 312(1) of the principal Act isamended by omitting the
words *“on the Minister and”.

Section 140 of the Resource Management Amendment Act
1993 is consequentially repealed.

New (majority)

83A

‘(2

83B

“(1)

|
Decision on application
Section 313 of the principal Act is amended by adding, as
subsection (2), the following subsection:

This section does not apply to a declaration made under
section 310(ga).”

New section 313A inserted
The principal Act is amended by inserting, after section 313,
the following section:

If the Environment Court makes a declaration under section
310(ga) (which relates to a decision made by a consent autho-
rity under sections 93 or 94 to notify or not to notify an

|
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New (majority)

‘(2
‘(3

“(4)

|

application for a resource consent), the Court may make

orders—

“(@) setting aside a part or the whole of the decision of the
consent authority and—

“(i) referring the part or the whole of the decision
back to the consent authority to reconsider:

“(il) giving the consent authority any directions it
thinks just as to the reconsideration of the part or
the whole of its decision:

“(b) setting aside a part or the whole of a resource consent
granted on the basis of a decision made by the consent
authority under section 93 or section 94:

“(c) despite section 319(2), preventing the exercise of a
resource consent until a decision has been made by the
consent authority in accordance with an order of the
Court made under paragraph (a).

If the Environment Court gives directions under subsection
(1)(a)(ii), it must give reasons for those directions.

The Court may make any interim order it considers necessary
for the purpose of preserving the position of any party to the
application for a declaration.

The Environment Court may decline to make a declaration
and orders under section 310(ga).”

Cancellation of abatement notice

Section 325A(7) of the principal Act is amended by omitting
the words “; but nothing in section 325(3) shall apply in
relation to a notice of appeal lodged under section 325(2) (as
applied by this subsection)”.

New (majority)

84A

|
Meaning of excessive noise

Section 326(2)(a) of the principal Act isamended by omitting
the words “ regul ations made under section 43", and substitut-
ing “anational environmental standard”.
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85

D

Emergency works and power to take preventive or
remedial action

Section 330 of the principal Act isamended by inserting, after
subsection (1), the following subsection:

“(1A) Subsection (1) applies whether or not the adverse effect or

)

sudden event was foreseeable.”

Section 330 of the principal Act isamended by inserting, after
subsection (2), the following subsection:

“(2A) Sections 9, 12, 13, 14, and 15 do not apply to any action

taken under subsection (2).”

86  Resource consents for emergency works
(1) Section 330A(1) of the principal Act is amended—
(@ by omitting the expression “330(1)”, and substituting
the expression “330”; and
(b) by inserting, after theword “ person”, thewords “ (other
than the occupier)”.
(2) Section 330A(2) of the principal Act is amended—
(@ by omitting the expression “330(1)”, and substituting
the expression *“330”; and
(b) by inserting, after theword “ person”, the words * (other
than the occupier)”.
New (majority)
| |
86A Mode of service of summons on master or owner of ship
(1) Section 352A of the principal Act is amended by repealing
subsection (1), and substituting the following subsections:
“(1) If the master or owner of aship isadefendant in aprosecution

for an offence against section 338 for contravening sections

15A, 15B, or 15C, service on the defendant of a summons or

other document is effected for the purposes of the Summary

Proceedings Act 1957—

“(a) if itisdelivered personaly to the agent of the ship on
behalf of the defendant or is brought to the notice of the
agent if the agent refuses to accept it on behalf of the
defendant; or

“(b) if itis sent to the agent of the ship by registered letter
addressed to that agent on behalf of the defendant at the

|
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New (majority)

|
agent’s last known or usua place of residence or the
agent’s place of business.

“(1A) subsection (1) applies despite any other enactment.”

)
©)
“(4)

86B

Section 352A(2) of the principal Act isamended by inserting,
before the words ** A District Court”, the word “However,”.
Section 352A of the principal Act is amended by repealing
subsection (4), and substituting the following subsection:

In this section,—

“Digtrict Court Judge means a District Court Judge
appointed under the District Courts Act 1947

“Justice has the same meaning asin section 2 of the Justice of
the Peace Act 1957

“Registrar has the same meaning as in section 2(1) of the
Summary Proceedings Act 1957.”

Matters may be determined by arbitration

Section 356(2)(b) of the principal Act isamended by omitting
the words ** section 140 (which relatesto call-in)”, and substi-
tuting the words “ section 141B” .

87

D

@

©)
(4)

104

Objections to certain decisions and requirements of

consent authorities

Section 357(1) of the principal Act is amended by inserting,

after paragraph (da), the following paragraph:

“(dab) section 139A (which relates to existing use certifi-
cates); or”.

Section 357(2)(b) of the principa Act is amended by

inserting, after the word *“ notified”, the words " or served” .

Section 357(2A)(c) of the principa Act isamended by adding

the expression “; or”.

Section 357(2A) of the principal Act is amended by adding

the following paragraph:

“(d) an application made under section 221 to vary or cancel
a condition specified in a consent notice.”
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New (majority)

|
(4A)

|
Section 357 of the principal Act isamended by inserting, after
subsection (4), the following subsection:

“(4AA) A submitter whose submission is struck out under section

41C(5) has aright of objection to the authority.”

Struck out (majority)

®)

1
Section 357 of the principal Act is amended by repealing
subsection (4A), and substituting the following subsection:

“(4A) A person whose application for a resource consent has been

cancelled under section 92A(3) has a right of objection to the
local authority that cancelled the application.”

New (majority)

®)

|
Section 357(4A) of the principal Act is amended by—
(@ omittingtheword “required”, and substituting the word
“requested”; and
(b) omitting the word *“requirement”, and substituting the
word “request”.
|

Struck out (majority)

(6)

1
Section 357(6) of the principal Act isamended by omitting the
words “as soon as practicable”, and substituting the words *,
within 20 working days after receiving notice of the
objection,”.

]

New (majority)

(6)

(6A)

|
Section 357(4B) of the principal Act is amended by omitting
the expression *“ 141", and substituting the expression *“ 141B(2)
or section 146(4)" .
Section 357 of the principal Act is amended by repealing
subsection (6), and substituting the following subsection:

|
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New (majority)

“(6) The consent authority or local authority must—

“(a) consider objections—
“(i) within 20 working days; or
“(it) if an objection is made under subsection (4), as
soon as is reasonably practicable; and
“(b) giveatleast 5working days written notice to the objec-
tor of the date, time, and place for a hearing of the
objection.”
|

()

88

Section 357(7)(c) of the principal Act is amended by
inserting, after theword *“ shall”, thewords **, within 15 work-
ing days after the consent authority or local authority makes
its decision on the objection,”.

Regulations
Section 360(1) of the principal Act is amended by inserting,
after paragraph (hh), the following paragraph:

Struck out (majority)

“(hi) directing a local authority or delegate, in relation to a
hearing conducted on any matter specified in section
39(1), exercise 1 or more of the powers specified in

section 41(5) in a particular hearing or class of hearing:
]

New (majority)

88A

|

“(hi) prescribing criteriafor the exercise, in a particular hear-
ing or class of hearing, of any of the powers specified in
sections 41B and 41C:".

Transitional provisions for public utilities
Section 375(1)(a) of the principal Act isamended by omitting
subparagraph  (iv), and substituting the following
subparagraph:
“(iv) linesasdefined by section 5 of the Telecommuni-
cations Act 2001.”
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89 [Hirst and Fourth[[ISchedules [1 and 4[Jamended

(1) [The First[-ISchedule (I Dof the principal Act is amended in
the manner indicated in [(fhe[“Schedule [

(2) [The Fourth[JSchedule [ACof the principal Act is amended
by repealing clause 1(h) [@nd substituting the following
paragraph: []

New (majority)

“(h) identification of the persons affected by the proposal,
the consultation undertaken, if any, and any response to
the views of any person consulted:”.

(3) Schedule 4 of the principal Act isamended by inserting, after
clause (2)(i), the following clause:

“(1A) To avoid doubt, paragraph (h) obliges an applicant to report as
to the personsidentified as being affected by the proposal, but
does not—

“(a) oblige the applicant to consult with any person; or
“(b) create any ground for expecting that the applicant will
consult with any person.”

89A New Schedule 1AA inserted
The principal Act is amended by inserting, after Schedule 1,
the Schedule 1AA set out in Schedule 2.

Subpart 2—Transitiona provisions

90 Transitional provisionsrelating to provisions of
principal Act
(1) The amendments made by this Act do not apply to—

Struck out (majority)
I 1

(8 aplanthat, at the commencement of this Act, is opera-
tive; or

(b) apolicy statement, plan, application, appeal, or matter
of any other kind that, at the commencement of thisAct,
is between the initiation stage and the stage at which no
further appeal is possible.
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New (majority)

|

(@ apolicy statement, plan, change, or variation that, on or
before the commencement of this Act, has been pub-
licly notified but has not proceeded to the stage at which
no further appeal is possible; or

(b) anapplication for aresource consent or any other matter
in relation to a resource consent that, on or before the
commencement of this Act, has been made but has not
proceeded to the stage at which no further apped is
possible; or

(c) arequirement for a designation or heritage order for
which, at the commencement of this Act, notice has
been given under sections 168 or 168A or sections 189
or 189A of the principa Act, as the case may be, but
which has not proceeded to the stage where no further
appeal is possible.

)
©)

Subsection (1) applies subject to subsections (3) to (11).

Section 39B(1) to [(3)1(3)bf the principal Act applies to an
application made before [its[ Tthe[_¢ommencement [df those
provisions[lif, at [its[][Their respectivel lcommencement

[dates[Ithe hearing has not commenced.

Struck out (majority)

4)

1
Section 39B(4) of the principal Act applies to an application
made before its commencement if, at its commencement, the

hearing has not commenced.
]

(®)

(6)

108

Sections 67(1), (2), [13)(a) and (b), {4), and ECS)I:E@Ijnd 75(1), (2),
[13)(a) and (b),[J(4), and (5) of the principal Act, as substituted
by sections 30 and 33, apply to aplan that, at the commencement

of this Act, has been notified.

The amendments to [Section 991 Sections 99 and 99A [[of
the principal Act made by this Act apply to an application
made before the commencement of this Act if, at [iis[ Tthe[]
commencement [af this Act,[] the hearing has not
commenced.
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Struck out (majority)

1
Sections 124A to 124C of the principal Act apply to an applica-

tion made before or after the commencement of this Act.
[ |

The following provisions of the principal Act apply to the
matters described in section [1B9B(2)[11ko(a)Ldf the principal
Act, whether they arise before or after the commencement of
this Act:

(@ the amendment to section 29 made by this Act; and

Struck out (majority)

(b)  sections 1398 to 139D; and
]

(c) the amendment to section 140 made by this Act; and
(d) the amendment to section 146 made by this Act; and
(e) sections [IM8[ICIW1 to 145 and 147 Ito 149A; and

(f)  the amendment to section 150 made by this Act; and

New (majority)

(@) section 150A.
|

(9)

(10)

(11)

(12)

Clause 8AA of [the First[1Schedule CI[Jof the principal Act
appliesto aproposed policy statement or aproposed plan if, at
the commencement of this Act, [the date for [_the hearing has
not [Been set[ Tdommenced[.]

The amendments to clause 17 of [the First[ Schedule [ bf
the principal Act made by this Act apply to apolicy statement
or plan that, at the commencement of this Act, is a proposed
policy statement or a proposed plan.

Clause 20A of [The First[C1Schedule [I[Jof the principal Act
applies to a plan that, at the commencement of this Act, is
operative.

Any material incorporated into a plan by reference before the
commencement of this Act is treated as if it had been incor-
porated under clause 30 of [the First[1Schedule [ Jof the
principal Act, and clauses 31 to 35 of [The FirstCISchedule CIC]
of the principal Act apply accordingly, with any necessary
modifications.
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New (majority)

90A Transitional provision for service of notice

D

)

Subsection (2) applies—

(@ to plans or proposed plans existing on 1 August 2003;
and

(b)  until those plans are reviewed.

Despite section 94(1) of the principal Act, aconsent authority

is not required to serve notice of an application for aresource

consent for acontrolled or restricted discretionary activity if a

rule in a plan or proposed plan expressly provides—

(@ that such an application does not need to be notified; or

(b) that notice of such an application does not need to be
served.

91

D

)

92

Transitional provisionsrelating to regulations made
under provisions of principal Act

Section 43B of the principal Act, as substituted by section 21,
does not apply to [@ny regulations made under section 43 of
the principal Act[J[fational environmental standards madel]
before the commencement of this Act.

Regulations made under section 360(1)(hi) of the principal Act
may provide how the powers specified in [skction 41(5) [ Tskc-
tions 41A to 41C[bf the principal Act apply to a hearing that
has commenced before the regulations come into force.

Part 2
Amendments to Electricity Act 1992
Electricity Act 1992 called principal Act in this Part
In this Part, the Electricity Act 19922 is called “the principal
Act”.
21992 No 122

Struck out (majority)

93

1
Construction or maintenance of works on roads
Section 24(4) of the principal Act is amended by inserting,

after the word “any”, the words * support structures for any” .
]
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New (majority)

93
@

)
“(4)

“(9)

“(6)

|
Construction or maintenance of works on roads

Section 24(1) of the principal Act isamended by omitting the
words *“ subsection (2)”, and substituting the words * subsec-
tions (2) and (5)”.

Section 24 of the principal Act is amended by repealing sub-
section (4), and substituting the following subsections:

To avoid doubt, subsection (1) does not prevent the construc-

tion or maintenance of works that are undertaken under an

agreement entered into by—

“(a@) the electricity operator; and

“(b) thelocal authority or other body with jurisdiction over
the road to which the works relate; and

“(c) any owner referred to in section 25(1)(b).

Subsection (1) does not apply to the construction of works that
are intended to convey, or are associated with, electricity at a
voltage of more than 110 KV and a capacity of more than 100
MVA.

In subsection (5), works means works located at or above
ground level in, on, along, over, or across aroad, but does not
include works suspended above a road.”

Struck out (majority)

94

1
Rights of entry in respect of level crossings
Section 31(6) of the principal Act is amended by inserting,

after theword “any”, the words “ support structures for any” .
]

New (majority)

94

“(6)

|
Rights of entry in respect of level crossings

Section 31 of the principal Act is amended by repealing sub-
section (6), and substituting the following subsections:

This section does not apply to the construction or maintenance
of works that are intended to convey, or are associated with,
electricity at avoltage of more than 110 KV and a capacity of
more than 100 MVA.

|
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New (majority)
| |
“(7) In subsection (6), works means works located at or above
ground level in, on, along, over, or across alevel crossing, but
does not include works suspended above alevel crossing.”
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Schedule 1 s 89 (AL
Amendments to [First[ISchedule C1CIof
principal Act

Analysis

Repeal and substitute:

Contents
Part 1

Preparation and change of policy statements and plans
by local authorities

1 Interpretation and time limits
2 Preparation of proposed policy statement or plan
3 Consultation

[3AA [T Consultation in relation to regional policy statements[]
3A Consultation with iwi authorities [and tribal runangal’]
3B Previous consultation under other enactments

4 Requirements to be inserted prior to notification of
proposed district plans

Public notice and provision of document to public bodies
Making submissions

Public notification of submissions

Limitations on further submissions

8A Service of further submissions

8AA  Pre-hearing meetings

8B Hearing by local authority

8C Hearing not needed

8D Withdrawal of proposed policy statements and plans

0o ~N O Ol

9 Recommendations and decisions on requirements

10 Decision of local authority

11 Notification of decision

13 Decision of requiring authority or heritage protection
authority

14 Appeals to Environment Court

15 Hearing by the Environment Court

[I5A[C] [Reconsideration of proposed policy statement or plan by
local authority[]

16 Amendment of proposed policy statement or plan

16A  Variation of proposed policy statement or plan

16B  Merger with proposed policy statement or plan
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Analysis—continued

17
18
19

20
20A

Final consideration of policy statements and plans other
than regional coastal plans

Consideration of aregiona coasta plan by

regional council

Ministerial approval of regiona coastal plan

Operative date

Correction of operative policy statement or plan

Part 2

Requests for changes to policy statements and plans of local

21
22
23
24
25
26
27
28
29

30
31
32
33
34

35

114

authorities and requests to prepare regional plans
Requests

Form of request

Further information may be required
Modification of request

Local authority to consider request

Notification timeframes

Appeals

Withdrawal of requests

Procedure under this Part

Part 3

Incorporation of documents by reference in plans and

proposed plans
Incorporation of documents by reference in plans and
proposed plans
Effect of amendments to, or replacement of, material
incorporated by reference in plans and proposed plans
Proof of material incorporated by reference
Effect of expiry of materia incorporated by reference
[Requirement to consult[CICConsultation[—lon proposal to
incorporate material by reference
Access to material incorporated by reference.
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New (majority)

New clauses [3AA,[]3A, and 3B —continued

course of preparing a proposed regional policy state-
ment or reviewing a regional policy statement; or

“(b) make a binding determination as to the consultation
process that must be used.

“(5) Inthisclause, affected local authorities means—
“(@) theregional council of aregion; and
“(b) every territorial authority whose district is wholly or
partly in the region of the regional council.
|
“3A Consultation with iwi authorities [dnd tribal runangall

Struck out (majority)

1

In consulting persons for the purposes of clause 3(1)(d), a

local authority isto be treated as having consulted iwi authori-
ties and tribal runanga if the local authority,—

“(@) considerswaysin which it may foster the devel opment

of the capacity of the relevant iwi authorities and tribal

runanga entered in the records kept under section 35A to

respond to an invitation to consult with it; and
]

New (majority)

|

For the purposes of clause 3(1)(d), alocal authority is to be

treated as having consulted with iwi authorities or other

groups that represent iwi, or, if appropriate, hapu, in relation
to those whose details are entered in the record kept under
section 35A, if the local authority—

“(@) considerswaysin which it may foster the devel opment
of their capacity to respond to an invitation to consult;
and

|
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“(b) establishes and maintains processesto provide opportu-
nitiesfor those iwi authorities [@nd tribal runangal_Ldr
other groups that represent iwi, or, if appropriate,
hapu, [to consult it; and
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New clauses [3AA,[13A, and 3B —continued
“(c) consults With[Jthose iwi authorities [@nd tribal
runangaJCar other groups that represent iwi, or, if
appropriate, hapul;land

New (majority)

|

“(d) enables those iwi authorities or other groups that
represent iwi, or, if appropriate, hapu, to identify
resource management issues of concern to them; and

“(e) indicates how those issues have been or are to be
addressed.

“3B Previous consultation under other enactments

A local authority isnot required to comply with clause 3 to the
extent that any matter in a proposed policy statement or plan
has been the subject of consultation [With the same person,
group of persons, or their representative or agent[_under [any
other [ILanother Clenactment within the 12 months preceding
public notification of the proposed policy statement or plan
that the matter relates to[,1so long as that person, group of
persons, or their representative or agent were advised that the
information obtained from that consultation was also to apply
in relation to matters under this Act.T

Clause 4(3)
Omit the words *, in accordance with section 168(3)”.

Clause 5
Repeal subclause (4)(b).

New (majority)
| |
Omit from subclause (4)(f), after the word * authorities”, the words
“and tribal runanga’.
|

Struck out (majority)
I 1

Clause 6

Add, as subclause (2):
| ]
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Struck out (majority)
I 1

Clause 6—continued

“(2) For the purposes of section 16 of the Electronic Transactions
Act 2002, a consent authority must accept a submission made
to it by an electronic communication if the submission in that
form otherwise complies with that Act.”

Clause 8
Repeal and substitute:

“8 Limitations on further submissions
A person directly affected by a submission made under clause
6, including a local authority in its own area, may make a
submission in response only if—
“(@) the person or local authority has not already made a
submission; and
“(b) the person’sor local authority’s submission isin oppo-
sition to the submission made under clause 6.”
| ]

New clause 8AA
Insert, after clause 8A:

“8AA Pre-hearing meetings

“(1) For the purpose of clarifyingl,Jmediating, Cor facilitating the
resolution of any matter relating to a proposed policy state-
ment or plan, alocal authority may, if requested or onits own
initiative, [require][ihvite["Janyone who has made a sub-
mission on the proposed policy statement or plan to meet
[With[Jthe local authority or such other person as the local
authority thinks fit.

“(2) A member of the local authority who attends a meeting under
subclause (1) is not disgualified from participating in a deci-
sion made under clause 10.

Struck out (majority)
I 1

“(3) Theloca authority may require 2 or more persons who have
made submissions to submit an issue to mediation conducted
by an independent mediator appointed by the local authority.
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New clause 8A A—continued

New (majority)

|
“(3)

|
Thelocal authority may, with the consent of the parties, refer
to mediation the issues raised by persons who have made
submissions on the proposed plan or policy statement.

“(3A) Mediation under subclause (3) must be conducted by an inde-

pendent mediator.

Struck out (majority)

“(4)

“(3

“(6)

1
If a person failswithout reasonable excuse to attend a meeting
under subclause (1) or a mediation under subclause (3), the local
authority may decline to consider the person’s submission.

If alocal authority declines to consider a submission under
subclause (4), the person concerned is to be treated, for the
purposes of clause 14 and section 274, asif the person had not
made a submission.

The person holding a meeting must, as soon as practicable

after the end of the meeting, prepare a report about the meet-

ing, including a statement of —

“(@) the matters that are agreed to between the local autho-
rity and the persons who made submissions:

“(b) the matters that have not been agreed to between the
local authority and the persons who made submissions:

“(c) the evidence to be called at the hearing by the persons
who made submissions, including the order of such
evidence:

“(d) aproposed timetable for the hearing.

New (majority)

“(6)

|

The chairperson of the meeting must, as soon as practicable

after the end of the meeting, prepare a report that—

“(@ must identify the matters that are agreed between the
local authority and the submitters and those that are not;
and

“(b) may identify—
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New (majority)

| |
New clause 8A A—continued

“(i) theevidencethat must be called at the hearing by

the persons who made submissions:
“(i1) the order in which that evidence is to be heard:
“(iii) aproposed timetable for the hearing; but
“(c) does not include evidence that was presented at the

meeting on a without prejudice basis.
| |
“(7) The person who prepared the report must give the report to

those persons who attended the meeting and the local autho-
rity (ot later than 5 working days[lbefore the hearing.

“(8) Theloca authority must have regard to the report in making
its decision under clause 10.”

New (majority)

Clause 10

Repeal subclause (3) and substitute:

“(3) If alocal authority publicly notifies a proposed plan under
clause 5, it must, not later that 2 years after giving that notice,
make its decisions under subclause (1) and publicly notify that
fact.

“(4) On and from the date of the public notice given under sub-
clause (3), the proposed plan is amended in accordance with

the decisions of thelocal authority given under subclause (1).”

|

Struck out (majority)
1 1
Clause 15
Omit from subclause (2) the words “modify, delete, or amend the
proposed policy statement or plan” and substitute the words “ rehear
any proceedings or consider and determine any matter”.
Omit from subclause (3)(b) the words “make modifications to,
deletions from, or additions to, the regional coasta plan” and
substitute the words “rehear any proceedings or consider and
determine any matter in relation to the regiona coastal plan”.
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New (majority)

Clause 15

Omit subclause (2) and substitute:

“(2) If the Environment Court, in a hearing into any provision of a
proposed policy statement or plan (other than a proposed
regional coastal plan), directs a local authority under section
293(1), the local authority must comply with the Court’s
directions.”

Insert, in subclause (3) and paragraph (b), before the word

“regiona”, in both places where it appears, the word “ proposed”,

and insert in subclause (3)(b), after the word “ direction”, the words

“given under section 293(1)” .

Omit the word “ applicant” from subclause (3)(a), and substitute the

word “ appellant”.

|

Struck out (majority)
| 1
New clause 15A
Insert, after clause 15:

“15A Reconsideration of proposed policy statement or plan
by local authority
If the Environment Court refers a matter back to a loca
authority for reconsideration under clause 15, the local autho-
rity must—
“(@) rehear proceedings or consider and determine any mat-
ter, as directed by the Court; and
“(b) comply with any other directions given by the Court for
the purposes of paragraph (a).”
| ]

Clause 16
Add, to subclause (1), the words “ under section 292" .
Add:

“(3) A loca authority must make an amendment, without further
formality, to its regional policy statement or regional plan or
district plan to give effect to a direction to include specific
provisions under section 55.”

Clause 16B
Add:
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Clause 16B—continued
“(3) Subclause (2) doesnot apply to aproposed policy statement or
plan approved under clause 17(1A).”

Clause 17
Insert, after subclause (1):

“(1A) However, aloca authority may approve a proposed policy
statement or plan (other than a regional coastal plan) in
respect of which it has initiated a variation.

“(1B) A variation to a proposed policy statement or plan approved
under subclause (1A) must be treated asif it were achangeto the
policy statement or plan unless the variation has merged in
and become part of the proposed policy statement or plan
under clause 16B(1).”

Omit from subclause (2) the words “, with the consent of the Envi-

ronment Court,”.

New (majority)

Clause 20

Omit from subclause (4)(f), after the word * authorities”, the words
“and tribal runanga’.

|

New clause 20A
Insert, after clause 20:

“20A Correction of operative policy statement or plan
A local authority may amend, without further formality, an
operative policy statement or plan to correct any minor
errors.”

Clause 23

Add:

“(4) A loca authority must specify inwriting its reasonsfor requir-
ing further or additional information or for commissioning a
report under this clause.

“(5) The person who made the request—

“(a may decline, in writing, to provide the further or addi-
tional information or to agree to the commissioning of a
report; and

“(b) may require the local authority to proceed with con-
sidering the request.
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Clause 23—continued

“(6) To avoid doubt, if the person who made the request declines
under subclause (5) to provide the further or additional informa-
tion, the local authority may at any time reject the request or
decide not to approve the plan change requested, if it con-
siders that it has insufficient information to enable it to con-
sider or approve the request.”

New (majority)

Clause 27(1)

Repeal and substitute:

“(1) A person who requests a plan change under clause 21 may
appeal to the Environment Court against adecision referred to
in subclause (1A) within 15 working days of receiving the
decision.

“(1A) The decisions that may be appealed under subclause (1) are
decisions—

“(a) to adopt or accept the request in part only under clause
25(2):
“(b) to reject the request under clause 23(6):
“(c) to deal with the request under clause 25(3):
“(d) to reject the request under clause 25(4).”
|

New Part 3
Insert, after Part |1:

“Part 3
“Incorporation of documents by reference in plans
and proposed plans

“30 Incorporation of documents by reference in plans and
proposed plans
“(1) Thefollowing written material may be incorporated by refer-
ence in a plan or proposed plan:
“(@) standards, requirements, or recommended practices of
international or national organisations:
“(b) standards, requirements, or recommended practices
prescribed in any country or jurisdiction:
“(c) any other written material that dealswith technical mat-
tersand istoo large or impractical to includein, or print
as part of, the plan or proposed plan.
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New Part 3—continued

“(2

“(3)

“31

“32
“(D

“(2)

“33

124

Material may be incorporated by reference in a plan or pro-

posed plan—

“(@ inwholeorin part; and

“(b) with modifications, additions, or variations specified in
the plan or proposed plan.

Material incorporated by reference in a plan or proposed plan

has legal effect as part of the plan or proposed plan.

Effect of amendmentsto, or replacement of, material
incorporated by reference in plans and proposed plans
An amendment to, or replacement of, material incorporated
by reference in aplan or proposed plan has legal effect as part
of the plan or proposed plan only if—

“(a) avariation that has merged in and become part of the
proposed plan under Part | states that the amendment or
replacement has that effect; or

“(b) an approved change made to the plan under Part | states
that the amendment or replacement has that effect.

Proof of material incorporated by reference

A copy of material incorporated by reference in a plan or

proposed plan, including any amendment to, or replacement

of, the material (material), must be—

“(@) certified as a correct copy of the material by the local
authority; and

“(b) retained by the local authority.

The production in proceedings of a certified copy of the
material is, in the absence of evidence to the contrary, suffi-
cient evidence of the incorporation in the plan or proposed
plan of the material.

Effect of expiry of material incorporated by reference

Material incorporated by reference in a plan or proposed plan

that expires or that is revoked or that ceases to have effect

ceases to have legal effect as part of the plan or proposed plan

only if—

“(a) avariation that has merged in and become part of the
proposed plan under Part | states that the material
ceases to have effect; or
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New Part 3—continued

“34

“(1)

“(2

“(b) a change to the plan made and approved under Part |
states that the material ceases to have effect.

[Requirement to consult[J[Consultation[—Jon proposal to

incor por ate material by reference

This clause applies to a proposed plan, a variation of a pro-

posed plan, or a change to a plan—

“(a@) that incorporates material by reference:

“(b) that states that an amendment to, or replacement of,
material incorporated by reference in the proposed plan
or plan has legal effect as part of the plan.

Before a local authority publicly notifies a proposed plan, a
variation of a proposed plan, or a change to a plan under
clause 5, the local authority must—

“(@ make copiesof the materia proposed to be incorporated
by reference or the proposed amendment to, or replace-
ment of, material incorporated by reference (proposed
material) available for inspection during working
hours for a reasonable period at the offices of the local
authority; and

“(b) make copies of the proposed material available for
purchase in accordance with section 36 at the offices of
the local authority; and

“(c) make copies of the proposed material available on an
Internet website maintained by or on behalf of the local
authority; and

“(d) give public notice stating that—

“(i) the proposed material is available for inspection
during working hours, the place at which it can be
inspected, and the period during which it can be
inspected; and

“(i1) copiesof the proposed material can be purchased
and the place at which they can be purchased; and

“(iii) the proposed materia is available on the Internet
free of charge, and the website address; and

“(e) allow areasonable opportunity for persons to comment
on the proposal to incorporate the proposed material by
reference; and

“(f) consider any comments they make.
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New Part 3—continued

“(3) The reference in subclause (2) to the proposed material
includes, if the material is not in an official New Zealand
language, an accurate trandation in an official New Zealand
language of the material.

“(4) A failureto comply with this clause does not invalidate a plan
or proposed plan that incorporates material by reference.

“35

Access to material incor porated by reference
“(1) Theloca authority [hust[3-

“(a

“(b)

“(0)

“(d)

[Must[CDmake the material referred to in subclause (2)

(material) available for inspection during working

hours at the offices of the local authority; and

[mhust[] make copies of the material available for

purchase in accordance with section 36 at the offices of

the local authority; and

[hay [CImake copies of the material available [ih any

other way that the chief executive of the local authority

considers appropriate in the circumstances (for exam-

ple,[_bn an Internet website maintained by or on behalf

of the local authority); and

[rhust [lgive public notice stating that—

“@i) the material is incorporated in the plan or pro-
posed plan; and

“(i1) the materia is available for inspection during
working hours free of charge and the place at
which it can be inspected; and

“(iii) copies of the material can be purchased and the
place at which they can be purchased; and

Struck out (majority)

1
“(iv) the materia is available on the Internet, free of

charge, and the website address.
]

New (majority)
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“(iv) if copies of the material are available under para-

graph (c), details of how and where it may be
obtained or accessed.
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New Part 3—continued
|

“(2) The material [referred to in subclause (1) Cis—

“(a) material incorporated by referencein aplan or proposed
plan:

“(b) any amendment to, or replacement of, that material that
is incorporated in the plan or proposed plan or the
material referred to in paragraph (a) with the amendments
or replacement material incorporated:

“(c) if thematerial referred to in paragraph (a) or paragraph (b) iS
not in an official New Zealand language, as well as the
material itself, an accurate translation in an official New
Zealand language of the material.”
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New (majority)

s 89A Schedule 2
New Schedule 1AA inserted in principal Act

5 436 Schedule 1AA
I ncor poration of documents by reference in national
environmental standards

1 I ncorporation of documents by reference
(1) Thefollowing written material may be incorporated by refer-
ence in a national environmental standard:
(8 standards, requirements, or recommended practices of
international or national organisations:
(b) standards, requirements, or recommended practices
prescribed in any country or jurisdiction:
(c) any other written material that deals with technical mat-
tersand istoo large or impractical to includein, or print
as part of, the national environmental standard.

(2) Material may be incorporated by reference in a national envi-
ronmental standard—
(& inwholeor in part; and
(b)  with modifications, additions, or variations specified in
the standard.

(3 Material incorporated by reference in a national environmen-
tal standard has legal effect as part of the standard.

2 Effect of amendmentsto, or replacement of, material
incor porated by reference

(1) An amendment to, or replacement of, material incorporated
by reference in a national environmental standard has legal
effect as part of the standard only if the Minister publishes a
notice under subclause (2).

(2) The Minister may publish a notice in the Gazette that—
() states that subclause (1) applies to the national environ-
mental standard; and
(b)  specifies the date on which subclause (1) applies to the
standard.
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