West Auckland Licensing Trust

Submission to the Inquiry into the 2019 Local Elections and Liquor
Licensing Trust Elections, and Recent Energy Trust Elections
This submission is made by the West Auckland Licensing Trusts Action Group. We wish to appear before the
Committee to make an oral submission.

About us:
The West Auckland Licensing Trusts Action Group (WALTAG) is a community group formed in 2018 to
advocate for competition in the West Auckland retail liquor and hospitality markets. WALTAG does not have
ties to any political parties or commercial interests. In the 2019 local body elections, six WALTAG affiliated
candidates stood for election to the Waitakere and Portage Licensing Trusts. Two of our candidates were
elected.

About the Waitakere and Portage Licensing Trusts:
The Waitakere and Portage Licensing Trusts (The Trusts) were established in 1972. Both licensing trusts
continue to hold monopoly rights to off-licenses and on-licenses for taverns and hotels in their districts,
which stretch from the fringe of Mt Albert through to Kumeu. The Invercargill and Mataura Licensing Trusts
also hold monopoly rights, whereas all other remaining licensing trusts operate in competitive markets.
The Portage and Waitakere Licensing Trusts currently operate commercially through a joint venture
company (West Auckland Trust Services Ltd / WATS Ltd) with a single public-facing brand: “The Trusts”. They
presently operate 27 bottle stores, ten bars and one hotel.
Going into the 2019 elections, both Presidents (and Chair of WATS Ltd) had substantial tenure in their roles.
Ross Clow was President of Portage since 1999, Linda Cooper President of Waitakere since 2011 (and elected
member since 2001), Brian Corban was Chair of WATS Ltd since its inception in 2001. Linda Cooper and Brian
Corban continue to hold those roles.
Licensing trusts are defined as a Local Authority, and therefore subject to, the following Acts of Parliament:
●
●
●

Local Government Official Information and Meetings Act (1987)
Local Electoral Act (2001) [which applies to elections of members and the conduct of polls]
Local Authorities (Members’ Interests) Act (1968)

Licensing trusts are not included in the definition of a Local Authority in the Local Government Act (2002).
Voting statistics in the 2019 local body elections:
The reported turnout for Auckland’s local body elections in 2019 was 35.3%. However, some voters did not
complete the licensing trust section of their voting paper and many eligible voters were not enrolled to vote
(approximately 85% of eligible Aucklanders are enrolled to vote).
More specific turnout figures for West Auckland’s licensing trust elections in 2019 were 26.3% of enrolled
electors and 22.3% of eligible electors.

Page 1 of 12

West Auckland Licensing Trust

Summary of issues / recommendations:
Issues:
1.
2.
3.
4.
5.

Lack of oversight / accountability
Licensing trusts are not politically neutral
The public availability of information
The use of community support / grants for political purposes
There are advantages to running for both council and licensing trust

Recommendations:
1. Implement a licensing trust register (as previously recommended by this Committee in 2017).
2. Mandate the adoption of a Code of Conduct for elected members and officers of licensing trusts
(and appoint an independent authority to act as a route of escalation/appeal).
3. Amend LGOIMA to make certain conduct unlawful, introduce penalties (for individuals and
organisations) and to require the appointment of ‘information officers’.
4. Amend LGOIMA to ensure subsidiary, associate or joint venture entities are not used to circumvent
accountability requirements.
5. Consider holding licensing trust elections at a different time to council elections.
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Issue 1: Lack of oversight / accountability
Issue summary:
Licensing trusts operate as independent entities with minimal oversight from central or local government.
Oversight is primarily through elected trustees who are accountable to the public through triennial elections.
Elections are compromised by a lack of transparency and accountability - there are effectively no
consequences for a licensing trust that fails to meet its statutory obligations.
Recommendations:
Implement a licensing trust register (as previously recommended by this Committee in 2017).
Discussion:
In 2014, the Controller and Auditor-General published the report “Challenges facing licensing trusts” in
which she described licensing trusts as having “some of the highest risks among public entities” but that they
were also “one of the least scrutinised parts of the public sector”. The three main concerns identified in her
report were viability, oversight and accountability.
The Auditor-General stated “there is no comprehensive oversight of licensing trusts generally, other than by
their elected trustees on behalf of their communities”. She also commented that a number of trusts
“struggle with, and in some cases resist, fulfilling their accountability responsibilities”. Our experience with
the Portage and Waitakere Licensing Trusts are consistent with these statements.
We believe the Portage and Waitakere Licensing Trusts are not meeting their accountability obligations
under the Sale & Supply of Alcohol Act (2012) and the Local Government Official Information and Meetings
Act (1987). In some cases, complaints can be made to the Ombudsman; however, in many other cases there
is no authority to which a complaint can be directed.
Furthermore, where a licensing trust fails to meet an obligation there is no formal sanction, with adverse
media coverage the only consequence. However, in West Auckland the level of public interest in licensing
trusts is particularly low (as evidenced by the turnout of just 22.3%) and recent changes in the media
landscape have led to a significant decline in local reporting. This is not enough to encourage compliance and
more formal sanctions are needed.
The Justice and Electoral Committee previously considered the Auditor-General’s report of 2014, along with
an update report (2016), and recommended that a public register of licensing trusts be established with the
following key features:
●
●

A registrar of licensing trusts would be empowered to remove licensing trusts from the register if
they failed to comply with their financial reporting and other public accountability obligations.
If a licensing trust was removed from the register it would be prohibited from carrying out its
activities

We wholeheartedly support this recommendation.

Page 3 of 12

West Auckland Licensing Trust

Issue 2: Licensing Trusts are not politically neutral
Issue summary:
There is currently no requirement for licensing trusts to maintain political neutrality (either in the preelection period or at any other time). Political activity of the licensing trusts compromised the fairness of the
2019 elections in West Auckland.
Recommendations:
Mandate the adoption of a Code of Conduct for elected members and officers of licensing trusts. Include a
mechanism for the public to make complaints about breaches of the code (e.g. to the licensing trust itself
with escalation to the Alcohol Regulatory and Licensing Authority or Registrar).
Discussion:
The need for our Public Service to maintain political neutrality is not debated. The State Services Commission
has responsibility for ensuring our Public Service remains politically neutral. In 2019, the State Services
Commissioner Peter Hughes wrote to the chief executives of government departments to remind them
about the importance of political neutrality.
"The principle of political neutrality is about State servants doing their jobs professionally and
without favouring, or creating the impression of favouring, one political party or point of view over
another. Perception can be just as damaging to public trust and confidence as reality.”
“For the Public Service, political neutrality is a bedrock principle which cannot be compromised for
any other interest."
Councils are also generally careful to maintain political neutrality. The Local Government Act 2002 created a
legal requirement for each local authority to adopt a code of conduct for its elected members that typically
includes a section prohibiting the use of council resources in any way that could be deemed to give a sitting
member an a electoral advantage. Licensing trusts however, are not bound by the Local Government Act
2002 and are thus not required to adopt any such code.
Additionally, the Society of Local Government Managers (SOLGM) publishes a Code of Good Practice for the
Management of Local Authority Elections and Polls.
“It is important, in particular, that the local authority maintains and is seen to maintain a neutral
political position during this period. This will ensure that sitting members do not, and are not seen to,
have an advantage over other candidates.”
Councils and CCO’s typically have policies that reflect the SOLGM code and require employees to act with
neutrality at all times (with particular care and diligence during the pre-election period).
For licensing trusts, the only control appears to be the Local Electoral Act (s114), which prohibits using public
money for candidate advertisements. Otherwise, there is no requirement for licensing trusts to act with
political neutrality.
It is interesting that there is a level of public acceptance for licensing trusts to be political actors.
Competition polls have historically been sought by supermarket owners and licensing trusts have openly
(and determinedly) advocated for the continuation of their monopoly rights. The Trusts reportedly spent
$1.3M defending their monopoly rights in 20031. In this context, the public seem to accept that there is a
1

Teahan B. (2017) A Great Social Experiment : The story of Licensing Trusts in New Zealand

Page 4 of 12

West Auckland Licensing Trust

role for licensing trusts to ‘fight their corner’ and perhaps also to level the playing field against the wellresourced supermarket owners. However, whilst a level playing field is desirable, we do not accept that it is
appropriate for licensing trusts to engage in political activity.
To illustrate their present lack of political neutrality, here are some specific activities of the West Auckland
licensing trusts in the lead-up to the 2019 elections.
There are a number of matters that the West Auckland licensing trusts have taken clear positions on, which
we consider to be political. These include monopoly versus competition (The Trusts favour continuing the
monopoly) and investing for future benefaction versus present day benefaction (The Trusts favour reinvesting most of their profits to grow their investment portfolio).
WALTAG advocates for competition and to increase the proportion of profits distributed. Our election
platform included triggering a competition poll and returning a minimum of 80% of profits to the
community. These were two of the four policies we promoted in our election campaign.
During the official pre-election period, The Trusts engaged in significant promotional activity that advocated
their position (in opposition to ours) on these matters. This publicly funded promotional activity provided a
substantial advantage to candidates aligned to those positions. Examples of their promotional activity are
provided in the Examples section below.
In one particularly stark demonstration of The Trusts lack of neutrality, a booklet entitled ‘All about your
Trusts’ was printed and distributed during the pre-election period. The information there-in was not neutral,
to the extent that the Advertising Standards Authority (ASA) upheld a complaint that the booklet was in
breach of the Advertising Standards Code (Principle 2: Truthful Presentation). Details of the ASA decision is
available here: https://www.asa.co.nz//backend/documents/2019/10/30/19291.pdf
In a scarcely believable admission of their political activity, The Trusts explicitly argued in their submissions
to the ASA that as a proponent of competition, WALTAG (and specifically Nick Smale as an election
candidate) was a competitor.
“15. The WALTAG position, and that of Mr Smale, is a political position: that Trusts should be removed, or
replaced by members from WALTAG who would have a different strategy and would utilise the assets of the
Trusts in a different manner.
18. Mr Smale is a competitor and advertiser because his electioneering platform is to seek an alternative
model for licensing in the west of Auckland.”
Other activities of The Trusts that further demonstrate their lack of neutrality include:
●

●
●

In public statements to the media, The Trusts explicitly advocate their positions. For example, the CEO at
the time (Simon Wickham) published an opinion piece in The Spinoff entitled “The case against
abolishing West Auckland’s alcohol monopoly”
The Trusts commissioned market research (in June 2019) that was effectively a political poll (questions
included asking respondents’ opinions on competition/monopoly and their voting intention)
In internal communications, the Trusts describe WALTAG as "anti-trusts"

The lack of political neutrality, and specifically the advantage given to aligned candidates, compromised the
fairness of the licensing trust elections in West Auckland in 2019. Without change, it will almost certainly
compromise future elections and competition polls.
Recommending the nature of the change required is not easy. There is not a bright line test available to
distinguish between acceptable communications / public relations activities and unacceptable activities that
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could influence elections. Therefore, we believe there is a need for an impartial adjudicator who can assess
and rule on complaints. This role is particularly important (and time-critical) during the pre-election period.
To this end, we suggest that the committee consider recommending using the same controls on licensing
trusts as currently exist for councils. For example, the Sale & Supply of Alcohol Act (2012) could be amended
to mandate the adoption of a Code of Conduct for elected members and officers of licensing trusts.
In addition, given the relative lack of public interest and therefore scrutiny, it is important that a mechanism
exists for the public to make a complaint regarding breaches of the code so it is not just self-regulation.
Complaints could initially be made to the licensing trust itself, with a route of escalation/appeal to an
independent body such as the Alcohol Regulatory and Licensing Authority or Registrar. A ‘fast-track’ process
to deal with complaints during the pre-election period would also be beneficial.
Examples:
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Issue 3: The public availability of information
Issue summary:
Although the fundamentals of the Local Government Official Information and Meetings Act (LGOIMA) are
sound, in practice licensing trusts can avoid or delay disclosures with impunity. Resolution of complaints
through the Ombudsman is slow and onerous. A lack of transparency reduces the ability of the public to
participate effectively in licensing trust elections.
Recommendation:
We support the views of the Chief Ombudsman in his submission to the Ministry of Justice in July 2019. In
particular, to make certain conduct unlawful and introduce penalties (for individuals and organisations), and
to require the appointment of ‘information officers’.
We also recommend the LGOIMA be amended to ensure subsidiary, associate or joint venture entities are
not used to circumvent accountability requirements.
Discussion:
In the context of Issue 1: Lack of oversight / accountability, the availability to the public of official
information is particularly important for licensing trusts. Transparency promotes accountability of licensing
trust members and officials and enables more effective participation by the public in their actions, decisions
and elections.
Licensing trusts are subject to the Local Government Official Information and Meetings Act 1987 (LGOIMA).
They are thus required to conduct business and respond to information requests in line with the
requirements of that Act. If a licensing trust fails to meet its obligations, complaints can be made to the
Ombudsman.
In principle, the system is sound; in practice, we find several faults.
●

LGOIMA applies to licensing trusts but it does not apply to any subsidiary, associate or joint venture
entities. The commercial joint venture of The Trusts, WATS Ltd, is therefore not subject to LGOIMA and
this provides a means to avoid certain disclosures. As an example, The Trusts do not currently disclose
any remuneration information despite the specific requirement of Sale and Supply of Alcohol Act 2012
section 335(4)(b)(ii) because the employing entity for all head office employees is WATS Ltd.

●

The effective functioning of LGOIMA depends on the local authority acting in good faith. Our experience
has been that The Trusts have not treated all requests equally but have been particularly obstructive
when responding to information requests from members of WALTAG (Issue 2: Licensing Trusts are not
politically neutral).

●

Until recently, The Trusts routinely excluded the public from all the substantive business at their
meetings and did not make available any agenda for the closed sessions. Between January 2018 and
June 2019, the open sessions at Portage Licensing Trust’s meetings lasted an average of 6.5 minutes
(unless a member of the public attended to ask questions) and contained no items of business aside
from general housekeeping (confirming minutes, receiving correspondence etc).

●

Complaints can be raised with the Ombudsman but:
o there is a substantial time-commitment required from the complainant
o complaints can be rejected if the wording of the original request was imperfect
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o

resolution of complaints through the Ombudsman can take a long time (our complaint laid in
June 2018 has not yet been resolved)

In the current environment, a licensing trust that is not politically neutral and wishes to avoid or delay
disclosing certain requested information to advance their agenda, can obstruct information requests with
impunity. The only consequence, should the Ombudsman eventually publish an adverse opinion, is the
eventual release of the information along with the possibility of negative media coverage. The level of public
interest in such news stories, however, is relatively low.
The Chief Ombudsman, Peter Boshier, submitted to the Ministry of Justice in July 2019 regarding a possible
review of the Official Information Act. We support the views of Mr Boshier in his submission, particularly
those regarding making certain conduct unlawful and introducing penalties (for individuals and
organisations) and the requirement to appoint ‘information officers’.
Information officers
The appointment of dedicated ‘information officers’, responsible for ensuring compliance with the
OIA, would also help. In the Australian Capital Territory (ACT), for example, the Freedom of
Information Act 2016 requires chief executives to appoint information officers, to deal with ‘access
applications’, and give effect to the agency’s proactive release obligations.9 This is similar to the
requirement for ‘privacy officers’ under the Privacy Act 1993
(…)
Making certain conduct unlawful under the OIA
If the Government was to review the OIA, it may also wish to consider whether to follow the
international example of introducing offences under that Act.
(…)
There is presently no offence relating to wilful interference with the lawful operation of the OIA.
Potential offences include failing to include information that a person knew to exist; intentionally
providing misleading records or information (or recklessly failing); unauthorised concealment or
destruction of records; and directing unlawful action, or recklessly/knowingly making a decision
contrary to the OIA.
It is helpful to consider the following offences provisions in recently updated Australian state FOI
laws.
•
The ACT legislation establishes offences of making a decision contrary to the Act, giving a
direction to act contrary to the Act, failing to identify information, and improperly influencing the
exercise of functions under the Act. The penalty is $ AUD15,000 for an individual and $AUD 75,000
for an organisation.
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Issue 4: The use of community support / grants for political purposes
Issue summary:
The timing, nature and promotion of community support / grants (sponsorships, donations etc) has the
potential to influence elections and competition polls. Using grants for this purpose may not only undermine
the fairness of elections, but may also lead to the allocation of grants based on politics rather than merit.
There are currently no controls over licensing trusts to restrict using community support / grants as a
political tool.
Recommendation:
Consider mandating a Code of Conduct for elected members and officers of licensing trusts. Codes of
Conduct should include terms to ensure community support / donations are given on merit and that no
public resources are used in the promotion of any political position. Again, a route of escalation/appeal to an
independent body (such as the Alcohol Regulatory and Licensing Authority or Registrar) is important with a
fast-track process available during the pre-election period.
Discussion:
Licensing trusts support their communities through donations, sponsorships and other philanthropic
activities funded from their own profits. Elected members of licensing trusts are also involved in allocating
the net proceeds from Class IV gaming machines (i.e. pokies) from corporate gaming societies to authorised
community purposes.
Although the Gambling Act (2003) specifically forbids key persons including venue operators from exerting
control over gaming societies or influencing grant decision making, a specific exemption is made for elected
members of licensing trusts that enables this arrangement.
Gaming societies are not allowed to promote their grants, as the costs of promotion are not considered
‘necessary’ to operate gaming machines. Licensing trusts have no such restriction and The Trusts heavily
promote their community support.
Importantly, there is a difference between the public perception of licensing trust grants and similar grants
from councils/Government. Licensing trust grants are almost always viewed positively, whereas grants from
councils/Government are viewed more critically (as they are funded through taxes/rates). Voters are
generally wary of “pork-barrel politics”, but this wariness does not extend to licensing trusts to the same
extent, which makes this issue more pertinent to licensing trusts than other authorities.
Community support / grants from licensing trusts undoubtedly have the potential to influence public opinion
and there is ample evidence The Trusts have used grants in the past to influence voters’ choices in elections
and competition polls. The strategy we have observed is to:
●

●
●

Promote the view that the ability of the licensing trust to provide community support relies on the status
quo continuing (i.e. monopoly / current policies). The views promoted are often highly contestable and
politically relevant
Deliver/announce significant community support / grants around the time of voting
Actively promote their community support / grants

In 2019, The Trusts changed the timing of their flagship programme (the “Million Dollar Mission”) to coincide
with the election. Previous Million Dollar Missions have always been conducted in March. There was also an
unprecedented level of promotional activity in the pre-election period from The Trusts with a strong focus
on ‘Giving Back’ including:
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●
●
●
●
●

Placing a full-page advertisement in the Western Leader (1 August 2019)
Publishing a 20-page colour magazine ‘All about your Trusts’
Substantially increasing corporate advertising on Facebook and commencing corporate advertising on
Instagram / Twitter / LinkedIn and Neighbourly
Sending the first ‘monthly newsletter’ to an email distribution list (on 2 August 2019)
Delivering ‘to the household’ letters across West Auckland

The former CEO of The Trusts, Simon Wickham, was also vocal in promoting the view that The Trusts’
community support / grants would be greatly reduced without the monopoly. An opinion piece in The
Spinoff written by Mr Wickham (during his time as CEO) entitled “The case against abolishing West
Auckland’s alcohol monopoly” included this:
Some people might argue that we can still do this without the profits we generate through our retail
and hospitality businesses. But we know our books and we know that our ability to keep giving back
will be greatly reduced without that income stream.
A similar approach was adopted by The Trusts in the lead-up to the only previous competition poll in West
Auckland (in February 2003):
●
●
●

The Trusts claimed that $80 million in donations to community groups over the next 10 years was only
possible if they kept their liquor sales monopoly (Liquor licensing trusts tie donations to monopoly)
Free fire extinguishers were distributed to households across West Auckland in November 2002 (How
the wild Westie is won)
At the beginning of February 2003 (the month of voting), the Portage Licensing Trust announced a $1
million donation to local schools and at the same time asked principals to send a letter home to parents
encouraging them to support The Trusts with their vote (Schools give out mail plugging liquor trust)

It is important to note that we are not concerned with political candidates referencing community support /
grants as part of their campaigns – that is a healthy part of a democratic debate. It is the use of public
resources to support those campaigns, which we believe undermines the fairness of elections. We are also
concerned that public resources expended on promotion also incentivises the allocation of grants based on
politics rather than merit.
To address this issue, we repeat our earlier recommendation to consider mandating a Code of Conduct for
elected members and officers of licensing trusts. Codes of Conduct should include terms to ensure
community support / donations are given on merit and that no public resources are used in the promotion of
any political position. Again, a route of escalation/appeal to an independent body (such as the Alcohol
Regulatory and Licensing Authority or Registrar) is important with a fast-track process available during the
pre-election period.
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Issue 5: There are advantages to running for both council and licensing trust
Issue summary:
Candidates standing for roles on council (and/or DHB) have an advantage over candidates solely seeking
election to the licensing trust.
Recommendation:
Consider holding licensing trust elections at a different time to council elections.
Discussion:
Local council, District Health Board and licensing trust elections are held at the same time. Each of these
elections could be considered relatively ‘low-information’ elections where most voters do not feel well
informed about candidates or policies and therefore name recognition plays a significant role in determining
the election result.
Many licensing trust candidates seek election to at least one other local body position. Anecdotally, there is
an advantage to having your candidate profile and photo appear in the booklet multiple times, but more
importantly, candidates seeking election to council (governing body or local board) or a District Health Board
are competing for roles that are relatively well paid compared to a licensing trust position.
●
●
●
●

Auckland Council Governing body = $117,000 to $138,000 p.a.
Auckland Council local board member = $43,000 to $49,000 p.a.
DHB = $26,000 to $36,000 p.a.
Licensing trust = $6,720 p.a.

This disparate remuneration means licensing trust candidates are unlikely to spend as much on their
campaign as a candidate also standing for Council. This figure shows the declared electoral expenses for the
33 licensing trust candidates in West Auckland in 2019. The difference in spending between multi-position
candidates and licensing trust only candidates is distinct.
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It may also be useful to consider the elections for school boards of trustees. If board of trustee elections
were held at the same time as local council elections, council candidates would enjoy a considerable haloeffect from their council campaign and the board of trustee elections would be skewed in their favour as a
result. Skewing results in this way would generally be considered undesirable. Skewing licensing trust
elections in this manner is equally undesirable.
We think it should be considered if holding elections for licensing trusts at a different time to local councils
would be of sufficient benefit to outweigh the additional cost.
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